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bi tlw Court of Appeals of the District of Columhia* 


No. 2646. 

The Metropolitan Coach Co., &c., Appellant, 

vs. 

William J. Freund. 


a Supreme Court of the District of Columbia. 

No. 51302. At Law. 

The Metropolitan Coach Company, a Corporation, to the Use of 
Mason N. Richardson, Receiver, Plaintiff, 

vs. 

William J. Freund, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washin^n, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 At Law. No. 51302. 

, In the Supreme Court of the District of Columbia. 

Filed January 8, 1909. 

Affidavit of Mason N. Richardson. 

In the Justice’s Court of the District of Columbia. 

Before Robert H. Terrell, Justice of the Peace. 
Sub-District No. 6. 

No. 16709. 

The Metropolitan Coach Company, a Corporation, to the Use of 
Mason N. Richardson, Receiver, Plaintiff, 

vs. 

William J. Freund, Defendant. 

District of Columbia, To wit: 

I, Mason N. Richardson, being first duly sworn, make oath that I 
am the agent for the plaintiff named in the above entitled cause, and 

1—2646a 




2 THE METROPOLITAK COACH CO., ETC., VS. 

T Rwvivpr thereof duly appointed and qualified in Eqmty Cause 
No 23 766 Herbert P. Pillsbury vs. Metropliton ^ach Company, 
Ending in the Supreme Court of the District of Columbia, and that 
Siis suU is brought under the direction of said Court m said cau^, 
against William^J- Freund, the party named as defendmt hereto, 
the grounds of plaintiff’s action against the defendant are as fol- 
tnat ine g ^ „ j^nt herein heretofore subscribed for forty (40) 

s^^^ftfe cjthe said Metropolitan Coach Company 
fcoloration du^ organised and under the laws of the 

Vireinia, at the par value of ten dollars ($1U) per snare, 

on which s^ription he has paid only ^um of do ^ 
($5.00) per share; that in said Equity Cau^ No. 23,7bb tn 

9 said Court ascertained the amount due and payable by t 

said Sdant, together with other subscribers, on amount 
of unpaid subscriptions for stock of said corporation necessary to pay 
ar.,1 Mtisfv tho dcbts ood obligations due by said corporation as 

is p.J'oi “a 5ir.T.3K3 

bv said defendant to plaintiff; and that affiant, as such Receiver, an 
by saia aeienuai f demand upon said de- 

r^’^fl^nWor the said sum of thirty-two dollars and seventy-eight cents 
on acrun^f his unpmd subscription, and for the purposes 
SrSeVore sTfS and said defendant refused to pay the^me; 

A iViorooffpr in '^id equity cause the said Court ascertained me 
of n further call upon the stockholders of said cor^r^on for 

ice'lvS'oTpkS wa^ d1reL‘^£S nt“'^S°d|Snt fm the 
farther sum of twenty dollars and forty-nine cents ($20.49) on m 
bio nnnaid subscription; and that said defendant has re¬ 
fund and Vlined, and still refuses and declines, to pay the same or 

“a Amu^ of these facts, affiant savs that it h^s a just right to 

i:^rrentsT$53 27) the Bill of Particulars,, hereto ati 

SKd Lade aLart of this affidavit and costs of this suit, ex- 
clutive of all setioffs and just grounds of defense. 

MASON N. RICHARDSON, Receiver. 

3 Subscribed and sworn to before me this 5th day of Decem- 

CHARLES A. BARNARD,^ 
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PttriiculaTs of Domond. 

0 ***** * 

William J. Freund to The Metropolitan Coach Company, Dr. 

To amount of call per Auditor’s Report confirmed by the 
Supreme Court of the District of Columbia holding an 
Equity Court, in Pillsbury v. The Metro^litan Coach 
Company, No. 23,766, on December 7, 1906, against said 

William J. Freund. 

Interest from December 7, 1906..... * * * j'u ‘ 

To amount of call per Auditors Re^rt 

Court in said Equity Cause on Feb. 7, 1908, against said 

William J. Freund.^.. - - —. 

Interest thereon from Feb. 7, 1908. . 

$63.27 

Pleas. 

***** * 

Comes now the-defendant by his attorney, Frank S. Bright, and 

for plea to plaintiff’s pleading, says; . 

(1) That he did not promise in manner and form as 

(2) And for further plea defendant says that he is not indebted 

to the plaintiff; , x / 

4 (S) And for further plea defendant says that cause of 

action alleged by plaintiff did not accrue within three years 
of the time that action is brought. ^ BRIGHT, 

Atfy for Deft 


Affidavit of William J. Freund. 


District of Columbia*. 

William T. Freund being duly sworn says that he is the defend^t 
• ix. K a onfi+lpfl action Defendant denies that he subscribed 
for tt?T40riSi of the capital stock of the said MetinpoUtan 
SoaJh Company to that he bought said st^k from one S. Dana 
T in coin Defendant is not informed as to the action token by the 
in Fnnitv Cause No. 23 , 766 , but says that any action token m 
said^use is o/no binding effect upon defendant for t^® th^ 

he was never served with process of the court and never had a y 

%rflndto Ser says that he transferred all stock o^^ by Urn 
inS co^oS to a^Mrs. Ashe, and is informed and Wiev^ ^ 

Ae assessments against said ^1x 1808^^^^ 

thereof ; that said transfer was made by him in the year iswo. 


t 
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THE METROPOLITAN COACH CO., ETC., VS. 

Affiant further says that he is informed and believ^ 
corporation, because of its insolvency, was thrown into 
a receiver on the 16th day of February, 1903, and that 
ever had a cause of action against this defendant it ac^ed at that 
time. Until suit filed in this cause, no action has ever been brought 
against defendant on account of any indebtedness he 
5 lie to said plaintiff, and plaintiff’s action is therefore barred 

bv the statute of limitations. v. 

DefenLnt denies the right of the plaintiff to 
any part of the said claim for the reasons hereinbefore set out. 

^ WM. J. FREUND. 

Subscribed and sworn to before me, this 22d day of December 

JOHN F. A. BECKER, 

[SEAL.J . Notary Public. 


Certificate of Justice of the Peace on Appeal. 

*♦*■***• 

DaU. Proceedinga. 

T)pc 10 1908 Affidavit and Non-resident Brad filed. 

D^' 10 1908; Summons and Copy issued; Return day Dec. 17, 

■ ’ 1908, 2 P. M. 

Dec. 10, 1908. Summons fp m 

u Yj “ Continued to Dec. 23, lyUo, l m. 

« 22 ' “ Affidavit of defense and plea filed. 

D^. 23, 1908. 5^"y°XforplJntfff for $53.27 debt on inte^ 

from December 23, 1908, with $2.35 cost. Ap- 

Dec. 31, 1908. N^e of Appeal and Undertaking ot Appeal filed. 

’ Plaintiff’s consent to approval filed. 

Dec. 31, 1908. Undertaking on appeal approved. 

T Rebert H Terrell, Justice of the Peace in and for the said Sub- 
DistiW do hereby certify that the foregoing is a true copy of my 
DfV'lcet’entries and of all proceedings had before me in the above 
cause, and that the annexed documents are all the ongina papers 

6 "Giien^^JdTmy hand and seal this 2nd day of January 
A. D. 1909. ROBERT H. TERRELL, [seal.] 


Address: 911 G Street, N. W. 

Costs paid by Plaintiff, $2.35. 
Costs paid by Defendant, $1.00. 



•taijwiK..' • 





WILLIAM J. FREUND. 


5 


Stipulation as to Agreed Statement of Facts. 


Filed June 11, 1913. 

In the Supreme Court of the District of Columbia. 

No. 51302. At Law. 


The Metropolitan Coach Company, a Corporation, to the Use of 
Mason N. Richardson, Receiver, Plaintiff, 

vs. 

William J. Freund, Defendant. 


It is hereby stipulated by the parties to the above case, by their 
respective attorneys, that the same shall be submitted to the Court for 
its judgment, subject to the right of either party to appeal therefrom, 
upon the statement of facts hereto annexed, with like effect as^ if said 
statement of facts were the finding of a special verdict of a jury in 
the case, the actual empanelling of a jury therein being hereby 
waived, neither party waiving any proposition of law involved in the 
case, and it is further stipulated that the following oases may be 
consolidated for argument, separate judgment to be entered in each 


Metropolitan Coach Co. v. Wm. H. H. Allen, At 
Metropolitan Coach Co. v. Wm. J. Freund, At Law . 

Metropolitan Coach Co. v. Geo. W. Judd, At Law, #53534; 
7 Metropolitan Coach Co. v. Burton Macafee, At Law 


#51241. 


BARNARD & JOHNSON, 

Attorneys for Plaintiff. 
WALTER C. CLEPHANE, 


Attorney for Defendant. 


Opinion of Court. 

Piled November 28, 1913. 

******* 

This case, with three others involving similar facts were su^ 
mitted to the court on an agreed statement. Each is fil^ by the 
Metropolitan Coach Company, a corporation, to the use of Mason JN. 
Richardson, Receiver, to recover an amount claimed to due from 
the defendants as shareholders of the capital stock of ^id company. 

It appears that between April and June, 1897, S. Dana Li^oln 
prepared an agreement for the incorporation of the Coach tx>m- 
mny and obtained the signatures thereto of a large number of per¬ 
sons includng the defendants Freund, Allen, Judd, and the as- 
signors of the defendant Macafee. This snbscription apement 
posed to organize said Company with a capital stock of f86,000 


0 






0 THE METROPOLITAN COACH CO., ETC., V8. 

divided into 8,600 shares of $10.00 each; recited that “the comply 
will have a contract with the Metropolitan Electric Railroad for the 
free transfer of its passengers at the corner of Veiroont Avenue and 
H Struts whi^ will te of incalculable value,” and concluded- 
“We the undersigned hereby sub^ribe for the number of s^arM 
* ♦ ♦ set opposite our respective names, and agree o p Y 

the same in thffollowmg manner vis: ^rshS 

Tune 1 1897, and one third July 1,1897, at $o.uu per snare. 

8 Payment for said stock subscribed 

fendants directly to Lincoln at the rate of $6.00 sha , 

upon the distinct understanding that such Payments were m^ul 

Jtisfaition of all liahilitv upon their subscriptions. Of the total 

amount of the subscriptions collected, Lincoln retained all e - 

citing $6,000 which he paid one Burgdorf, 

QPrvires in obtaining the subscnptions. Out of the money so 
TOllected he paid a total of $9,000 for the coaches, etc., to be used i 

"SSv »'i 8 S'" 5 h JS iZSSlito W.„ ...cn™ 

Of to b •I', otototo yj. 

These articles provide for a capital Btock of $86,000.00 divided int 
8,600 shares of the par value of $10 00 each. , . 

On August 4, 1897, the incorporators foKng was 

to plant WBs'diamined and ,t was 1*1111^!^- ,,, ^tranafar 

Kf^porion hv to”n« 3;. "toh iiad l.W 

9 Said company beeran business as a 

asf^ts mail p„ ” never had anv contract with the Metro 

■ SUSn.iw'Sr™, to ^ s;,;t.S™d''7n“ 

agreement between E’^eoln ai^ tB ^ den Washinsrton 

S;ran%eXirC«^ .locessor to the Metropolitan Com- 

’’®M’^opL"it^n*^Zh^ 

lai. .il! Ifi 1008- a iiidement creditors’ bill was filed and its 

~r.'Sd ii - 7 ;,r“r;i:arw 

SSSltoS. E,,* nn. dXt. 


•VTlLLlAM J. FRteUND. 
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and the amounts payable by said stockholders pro rata to satisfy said 
debts. Upon the coming in of the Auditor’s report it was ratified 
and the receiver directed to call upon the defendants, and other 
stockholders, to pay certain amounts of money necessary to pay 
their respective proportions of said indebtedness, including the fol¬ 
lowing : 

William J. Freund. $20.49 

William H. H. Allen. 102.49 

Geo. H. Judd. 25.62 

Burton McAfee, Assignee. 31.77 

and the same action as above stated was taken on the report. 

Numerous and interesting questions are raised by the elaborate 
and able briefs of counsel for both plaintiff and defendants; but, in 
the view taken of the case, only a few of them require answer. 

10 In the first place, defendants contend that the suits should 
have been brought in the name of the Receiver and not in 

the name of the Coach Company to his use. And this was the hold¬ 
ing of Mr. Justice Wright, in one of the instant cases, upon a motion 
for judgment on the pleadings. The learned Justice used this lan¬ 
guage: “It may be that an action by a corporation for the use of its 
receiver can be sustained in some cases, if so it must be in cases Where 
the corporation has a cause of action independent of the receiver¬ 
ship; such is not the case at Bar: for a corporation cannot recover for 
its stock a sum in excess of what it has contracted to sell for. The 
right to recover the difference betw^een that sum and par, is a right 
of creditors, not of the corporation. Therefore, I think the declara¬ 
tion show's no cause of action in favor of the corporate plaintiff and 
the motion must be overruled.” 

But it is contended by plaintiff that this conclusion was reached, on 
a motion for judgment under the 73d rule in which only the affidavit 
of defense w’as before the court, and that a different state of facts is 
disclosed by the agreed statement now before the Court. 

I am unable to see any substantial difterence between the facts 
as presented to Mr. Justice Wright and those now before the Court, 
and feel not only bound by his opinion but fully concur therein. 
The suit having been brought in the name of the company, no mat¬ 
ter for whose use and benefit, the defendants may avail themselves 
of any defense which thev or any of them have against the com¬ 
pany This has been explicitly decided by the Supreme Court in a 
case cited at length on Plaintiff’s brief. (Great Western Telegraph 
Co. V. Purdy, 162 U. S., 329.) On Page 337, Mr. Justice Gray uses 

this language: , . . • • xv, 

11 “In this action, therefore, brought by the receiver, in the 

name of the company, as authorized by the order of assess¬ 
ment, to recover the sum supposed to b^ due from the defendant, he 
had the right to plead a release, or payment, or the statute of limita¬ 
tions, or any other defence, going to show that he was not liable 

upon his contract of subscription.” 

Now have the defendants a defence to a recovery of the unpaid 
balance on the stock severally held by them? According to the law 
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as laid down by the Se Company 

disclose such a defen^- inartistic manner, so far^ this 

was awomplished m sue " ^ understand what was equally 

record discloses, that it p inferences. For example, the 

done only by ^ subscription, each agreeing to 

prospective stockholders s S , issued by the Company fully 

Lke a certain number of shares, m b® fifty per 

paid on payment of ^ full-paid stock certificate direc^ 

cent to Lincoln, an hand, the company contested 

from the company. . 0 “ ^e oth ^f property, fran- 

with Lincoln, in consideration t ^ $80,000 of full paid stock 

chises,etc. which heha aq^ transaction with *e 

to him,—making an ct/w^'holders But whether one or the 

direct issue traimcUon be adopted, the result is the 

other construrtion ot the trai jg^^ed 

same. The plaintiff ** jP „™.inTied to the individual shareholders 
in bulk to Lincoln that he a^i^ed ^ 

according to their subsciiptions an py^^^^ company, to a suit 

the shareholders have a defe , & they received, 

for further payments thereon. ^ Company was con- 

through Lmcoln, v. Thayer, 105 U. S., 143 it hM 

cemed. Sinw the ca- iurisdiction that “an agreement that the 

fully paid up, the J^n^ot cTaS the purchaser and 

tonsfele^Xfurther liability, although the shares have never in 

. fact Nat’l Bank v. N. E. Electric Works, 75 N. H., 

1 Morawetz on Private (^^poration. Sec. 306. 
SldtoZSn^CoS^r Co^. Lewisohn, 210 U. S., 206. 

But it is contended ‘bat thwe wa^fraud m^ A 

the Coach Co®P®“y.®:^ in ^rasideration^of the transfer by him to 
were transferred to him in con , heretofore mentaoned. 

The corporation of the “^/SraVto whether the cor- 

poration can attack this ^ • which conditions in respect of the 

lapse of some fifteen radic^ly changed, and the restoration 

reiS"- rK• ““bf. .b rtiiic.. fe. 

tion be examined on urovides as follows: 

Section 1148 ‘b® Vn^ ma^beVid in money, land or other 

“Subscriptions to the stocK m y ^ options, mines, minerals 

nghu 
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labor or services, and there shall be no individual liability beyond 
the unpaid subscriptions to stock/’ 

Now, it is well established that where stock is issued for 

13 property, the valuation to be placed upon such property is, 
in the first instance, for the stockholders or directors; and, to 

quote the language of Mr. Justice Field, in Coit v. North Carolina 
Gold Amalgamating Co., 119 U. S., 343, ‘‘where full-paid stock is 
issued for property received there must be actual fraud in the trans¬ 
action, to enable creditors of the corporation to call the stockholders 
to account.” A fortiori would this be true where, as in this case, the 
corporation itself is “calling the stockholders to account.” In either 
case, mere over-valuation would furnish no ground for relief. 

The agreed statement of facts presents no evidence of any actual 
fraud, as between the corporation and Lincoln, in the transaction 
whereby the former acquired the property. There is no evidence 
that Lincoln made any untrue statement of any existing fact with 
reference to the property he transferred to the company, with intent 
to defraud it, upon which the company relied to its injury. The 
transaction in its last analysis, was simply this: the company trans¬ 
ferred its shares of stock, of no more value at the time than blank 
paper, for certain property which, whatever its actual value, gave 
their only value to the shares it parted with. As between the parties, 
there is no actual fraud in such a transaction. 

1 Cook on Corporation (5th Ed.) Sect. 46. 

Moreover, the agreed statement of facts does not establish even an 
over-valuation. The mere fact that Lincoln paid only $9,000, or 
thereabouts, for property is not conclusive. The company acquired 
the franchises and good-will of the herdic business. According to the 
statement of facts, the company paid dividends of six (6) per cent 
per annum upon its stock at par for several years; which 

14 would indicate, at least prima facie, that the property assigned 
by Lincoln was not greatly over-valued. It is fairly de- 

ducible from the statement of facts that what caused the failure of 
the enterprise was the refusal of the Washington Railway & Electric 
Company, which succeeded to the rights of the Metropolitan Rail¬ 
road Company, an event which could not well have been anticipated 
at the time of the transfer of Lincoln’s property to the Company. 
And there is no allegation in the agreed statement of facts that Lin¬ 
coln represented he had any contract with the Metropolitan Railroad 
Company for such transfers. The subscription agreement went no 
farther than to say “The Company will have a contract with the Met¬ 
ropolitan Electric Railroad Company” for such transfers. 

For the reasons above set forth, judgment for the defendants will 
be entered in each case. 

ASHLEY M. GOULD, Justice, 


2—2646a 
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Supreme Court of the District of Columbia. 

Friday, November 2Sth, 1913. 

Session resumed pursuant to adjournment, Hon. Ihos. H, Ander 
k>n, Justice presiding. 

Before Justice Gould. 

Upon motion of defendant’s court 

that jud^ent l^entewd m the plainti^ take nothing by 

filed in this hence wi*out day, be for nothing 

this acticm, that j?" ^.^gts of defense to be taxed by the 

held, and recover of plamtitt ms ccteW j 

u » .Mch „ling tb. 

plaintiff duly excepts. 


December 9, 1913.- 
bond for costs fixed. 
December 16,1913. 


Memoranda. 

-Appeal noted in open Court and penalty of 
-Anpeal bond approved and filed. 


Supreme Court of the District of Columbia. 

Monday, January 6th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander- 

son. Justice presiding. ^ 

* ♦ ♦ 

♦ ♦ ^ 

Before Justice Gould. 

Come now the parti^ hereto by 
and thereupon the plaintiff by its attoro y 

accordingly done. 
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Stipulation Staying Execution, &c. 

Filed December 31, 1913. 

In the Supreme Court of the District of Columbia. 

No. 62112. At Law. 

The Metropolitan Coach Company, a Corporation, to the Use of 
Mason N. Richardson, Receiver, Plaintiff, 

vs. 

William H. H. Allen, Defendant. 

It is hereby stipulated and agreed by and between the 
16 parties hereto, by their respective attorneys, that execution 
on the judgment for the defendant entered in the above en¬ 
titled c^se on November 28, 1913, shall be stayed until after the 
judgment of the Court of Appeals of the District of Columbia shall 
have been rendered in the case of the above named plaintiff against 
William J. Freund, being No. 51,302 at Law in this Court; and that 
the above entitled case shall abide by and follow the decision and 
judgment of the Court of Appeals in said Freund case and that in 
the event said Court of Appeals shall reverse the judgment of the 
Supreme Court of the District of Columbia in said Freund case, then 
it is agreed that the judgment of said Supreme Court in the above 
entitled case shall stand reversed and with like effect; provided, 
however, that if the Court of Appeals in the Freund case shall differ¬ 
entiate this case therefrom, then the judgment in this case shall Be 
entered in accordance with said opinion. 

BARNARD & JOHNSON, 

Atfya for PVff. 
WALTER C. CLEPHANE, 

Atfy for Deft. 


Assignment of Errors. 

Piled January 5, 1914. 

* ♦ * * ’^ ’^ * 

The Court below erred— 

1 . In overruling the plaintiff’s motion to declare and find, as a 
matter of law and upon the agreed statement of facts, that the plain¬ 
tiff was entitled to a judgment against the defendant for the sum of 
$53.27 with interest on $32.78 from December 7, 1906 and on 
$20.49 from February 7, 1908 and costs. 

2. In not entering a judgment for the plaintiff for the sum of 

$53.27 with interest &c. ^ # 

17 3. In finding the issues joined between the parties in favor 

of the defendant. j ^ 

4. In entering a judgment in favor of the defendant. 
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6. In holding that the suit could not be maintained in the name 
°T"i?tTd?ng that suit should have ^en brought in the name of 

“rinVit&f e;™. de.«a-.> - >>-0 

MatogU.S'S'SfcntiS Comm -a. Imm con- 

tending that the stock was not ^ JOHNSON, 

Attorneys for Plaintiff. 


Designation of Record. 

Filed January 5, 1914. 

♦ 

I. iohomb, ..a ^ 

respective attorneys, th^ S " of appeal by 

The Affidavit and Particulars of Demand filed by the plaintiff 
’"?Vhe pSs^aZ^Affidavit of the defendant filed in said Justice’s 

TS: SSn t «n?o^ 

.i AgP^I—oS'oK’c:!”'™' 

18 6. The judgment for defendant. 

7 Memorandum noting appeal. 

i srSTg ss s^pS.. 

S: IfpSS'E mCaH™ C.« So, 52U2. 

12. This stipulation. WALTER C. CLEPHANE, 

Attorney for Appellee. 

BARNARD & JOHNSON, 

Atifys for Plaintiff. 

19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss. 

I, John R. Voung.aerk of t^ Supreme ^urt^n^ 1 to 

Columbia, hereby certify the fo g of the record, 

lLSg“"SSd£« " 
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made part of this transcript, in cause No. 51302 at Law, wh^ein 
Metropolitan Coach Company, a corporation, to the use of Ma^n N. 
Richardson, Receiver, is Plaintiff, and William J. Freund is 
fendant, as the same remains upon the files and of record in said 

In testimony whereof, I hereunto subscribe my name and affix ^e 
seal of said Court, at the City of Washington, in said District, this 

19th day of January, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 


20 In the Supreme Court of the District of Columbia. 

No. 51302. At Law. 

The Metropolitan Coach Company, a Corporation, to the Use of 
Mason N. Richardson, Receiver, Plaintiff, 

vs. 

William J. Freund, Defendant. 

Bill of Exceptions. 

Be it remembered, that at the trial of the above entitled c^e on the 
28th day of November, A. D., 1913, before the Honorable Ashley M. 
Gould, Associate Justice of the Supreme Court of the District of 
lumbia, without a jury, the plaintiff to maintain the >^0^0“ 
part joined, produced in evidence an agreed statement of facts duly 
agre^ to by the plaintiff and the defendant through their r^tive 
counsel, which is in the words and figures following, to wit: 


21 Agreement—Statement of Facts. 

On April 29, 1897, S. Dana Lincoln, together with August Burg- 
dorf E. A. Nelson and Wm. D. Kummel, purchased from Samuel G. 
Eberly 14 coaches, 100 horses, 16 sets of harness and 
parts amounting in all to the price of seventy-five — dollars (87600), 
in payment for which Lincoln delivered to Eberly three proM^^ 
noto, all dated April 29,1897, and made hj Nelro^to orfer of 
and endorsed by Lincoln and also endorsed by Burgdorf, each n^ 
Wng for $2500, payable 30, 60 and 90 da^ after their di^, re¬ 
stively. At the same time Linroln puroha^ from one Mwny 
^ other coaches and three sets of harness for the sum ^$1£00. 

That Lincoln also had an oral agrwment with the ^sident of 
The Metropolitan Beilroad Company for the free transfer or i^- 
change of Mssengers at the corner of Vermont Avenue pdH Street. 

After the purchase by Lincoln of the property hereinabove men¬ 
tioned and until the company hereinafter referr^ to ^Iwk^ upon 
ite Wnese, the purcha^rs continued to conduct the business of 
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operating said coaches in Washington City (which busing had been 
continuously conducted therein for many years prior mereto). 

That thereupon, after April 29, 1897, and prior to June 1, 1897, 
the incorporation of The Metropolitan Coach Company was propos^ 
and a certain subscription agreement was prepared and signed by 
Lincoln and circulated by Burgdorf who obtained the si^a- 
22 tures thereto of a large number of persons resident in ^e Lity 
of Washington, including the defendants, Wm J. ^reund, 
Wm H H. Allen, and the firm of Judd & Detweiler (of which the 
defendant Geo. H. Judd is surxdving partner), and J. Howard Lar- 
combe and John N. Kelly both of which subsequently assigned to the 
defendant Burton Macafee the stock in said company now owned by 

^That a copy of said subscription agreement is as follows: 


Metropolitan Coach Company. 


It is proposed to organize a company to te known ^ So 
Bolitan Coach Company, with a capital stock of $85,OOO.M div 
tato 8,600 shares at $10.00 each for the PU^POse of funnmg a line of 
Herdic Coaches over the following route. Viz: starting from *6 co 
ner of 22" & G Sts., N. W. thence easterly on G St. to Pa. Ave. to 
15y2 St. to Vermont Ave. & H Sts. along Vermont Ave. to 15 St 
to Mass. Ave. to 16" St. to U St. And over such other routes as may 
h^after determined upon. The Company will have a contrart 

with the Metropolitan Electric R. R. for the free 

senaers at the Corner of Vermont Ave. & H Sta. which will be of 

calculable value, enabling it as it do^o 

in any part of the City, now traversed by the best equipped street 

railrofld in the United States. v ^ 

We the undei-signed hereby subscrite for the number of s^ares^ 
the capital stock of the Metropolitan Coach Company set oppo- 
23 site our respective names, and agree to pay for the same m 
the following manner. Viz: One third cash, one third June 
1st, 1897, and one third July 1" 1897, at $5.00 per share. 


Name. 


Number of sharea. 


Johnson Hellen. 

S. Dana Lincoln. 

A. S. Johnson. 

D. A. Allen. 

T. F. Schneider. 

F. B. Farnsworth. 

Rufus Saxton... 

Josephine Perkins.... 
Francis E. Leupp.... 

Findlay Harris. 

Gertrude W. James... 

H. K. Jjeaver. 

Mrs. C. Hart Merriam 
Marcus Baker. 


100 

500 

50 

100 

100 

10 

5 

2 

30 

2 

20 

10 

5 

20 
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J. D. Robinson. 

J. B. Baggett. 

Maggie Burgdorf.. 

Andrew B. Graham. 

J. 0. Johnson. 

Frid Innhof. 

M. L. Croxall.. 

S. C. Raub. 

C. P. Pushaw. 

J. J. Reynolds. 

David S. Barry. 

B. R. Howard. 

24 T. S. Palmer. 

E. Burgdorf. 

Carr Burgdorf. 

L. Leeds Bowie. 

J. A. W. Burche. 

Mrs. Louise E. Perkins 

George H. Elliott. 

Bainbridge Reynolds... 
J. J. Reynolds. 

F. W. Clarke. 

O. H. Titmann. 

Herbert G. Ogden. 

J. H. Robinson. 

Frank Sewall. 

H. E. Williams. 

Ralph W. Lee. 

John McElroy. 

H. P. Pillsbury. 

John M. Gregory. 

Howard S. Nyman. 

Edward W. Donn. 

John D. Bartlett. 

David Cranmer. 

W. H. H. Allen. 

W. H. Conley. 

William A. Richards... 

George C. Walker. 

Allen C. Clark. 

Frederick Freund. 

25 W. J. Freund. 

S. H. Kauffmann. 

Thomas H. Fuller. 

S. G. Cornwell. 

Glenn Brown. 

B. Zglinitzki. 

F. E. Smith. 

John C. Walker. 

George W. Gray. 

F. M. Detweiler......... 



I 
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J. Howard Larcombe . 

F. M. Detweiler . 

Judd & Detweiler . 

Geo. W. Gray . 

Wm. P. Herbst . 

IVf F Fin lev , . t. 


. 37 

. 60 

. 60 

. 10 

. 10 

. 20 

Marcus Baker. 

F. W. Clarke. 

James J. Doherty. 

TTnnfQinA rrrecrnrv .. 


. 10 

. 40 

. 10 

. 10 

Frederick Pilling . 

Wm. C. O’Meara . 

Tnbn C Cox .. 


. 60 

. 50 

. 60 

TV/TQ-PAf Fi Prrvwne . 


. 20 

Katharine G. Graves . 

Mary E. Redfern . 

IT. Xt TJnorftrs . 


. 50 

. 20 

. 5 

fio'naVt R RaTnr>«ion .... 


. 40 

OUX UXl •••••••• 

N. W. Burchell . 

RAafy^rt PArrv . 


. 10 

. 100 

Philip A. Tracy . 

TrkVin S mVirimrKTvn . . .. 


. 60 

. 100 

^ OxlxA X XXv/XXX^^V/XX ••••••• 

"PLili-Tk A T'rflpv . 


. 25 

T**, M Clifford . 


. 5 

"PVkilii-k A T'rnpv . 


. 25 

X Illiip XXCl^J . . 

.. 


. 50 

T^tnlp.V ..... 


. 60 

XAq'v AITpCff. ........ 


. 60 

W. E. Olinger. 


. 25 


That Lincoln and Burgdorf, prior to July 29, 1897, collect^ the 
larger part of the amounts subscribed by the various signers of said 
subscription agreement and the defendant William F. Freund, on Au¬ 
gust 4 1897, executed and delivered to said Lincoln in person, his 
promi4ory note for $200.00 in payment for the stock subscribed for 
by him as aforesaid, which note said Lincoln bad discounted, and 
the proceeds placed to his private credit. The other subscribers for 
the stock of said company paid their subscriptions directly to sa^ 
Lincoln at $5 per share, and no more, with the exception of Allen C. 
Clark, Gen. Bainbridge Reynolds, Johnson Hellen, E. A. Nelson and 
W. D. Rummell, who paid only amounts ranging from $3 to less 
th^ $5 per share; that the payments made for said stock as aforesaid 
were made by the various subscribers therefor upon the distinct un¬ 
derstanding on their part that they were in full satisfaction of all 
liability under their subscription agreement. That the defendant, 
William J. Freund, paid to said Lincoln on account of the 
27 forty (40) shares held by him the sum of Two Hundred 
Dollars ($200), said shares being of the par value of Four 
Hundred Dollars ($400): the defendant, William H. H. Allen, paid 
to said Lincoln on account of the two hundred (200) shares of said 
stock held by him the sum of one thousand dollars ($1,000), the total 

































WILLIAM J. FREUND. 


17 


par value of said shares being two thousand dollars ($2,000); the 
firm of Judd & Detweiler (of which the defendant George H. Judd is 
the surviving partner) paid to said Lincoln on account of fifty (50) 
shares of said stock held by said firm the sum of Two Hundred and 
Fifty Dollars ($250), the total par value of said stock being Five 
Hundred Dollars ($500), and the assignors of Burton Macafee paid 
to said Lincoln on account of the sixty-two (62) shares of stock held 
by hinn the sum of Three Hundred and Ten Dollars ($310), the total 
par value of said stock being Six Hundred and Twenty Dollars 
($620). 

That of the total amount of subscriptions collected Burgdorf re¬ 
tained the sum of six thousand dollars ($6,000) and Lincoln re¬ 
tained the entire balance of cash paid by the various subscribers, 
none of whom paid more than fifty per cent of the par value of the 
stock subscribed for. 

That from the moneys thus received by said Lincoln, he paid the 
three (3) notes given by him to Eberly aggregating seventy-five hun¬ 
dred dollars ($7,500) and interest, and said Lincoln also paid from 
said moneys the fifteen hundred dollars ($1,500) to Meany, being 
the total purchase price of nine thousand dollars ($9,000) for the 
coaches, horses and harness, plant and good will of the herdic line. 

That, on or about July 29, 1897, said defendant William 

28 J. Freund, and others, signed and executed a certain Certifi¬ 
cate of Incorporation of The Metropolitan Coach Company, 

which said Certificate of Incorporation was on August 3, 1897, pre¬ 
sented to the Corporation Court of the City of Alexandria, in the 
State of Virginia, and filed in the Clerk’s Office of said Court, where¬ 
upon the Court ordered the grant of a charter of incorporation under 
the laws of the State of Virginia to said Company, a certified copy 
thereof being as follows: 

Certificaie of Incorporation of the Metropolitan Coach Go, 

The undersigned, S. Dana Lincoln, Andrew B. Graham, Bain- 
bridge Reynolds, Joseph J. Reynolds, Herbert P. PiUsbury, Jessie 
H. Robinson, Johnson Hellen, John D. Bartlett, David Cranmer, 
William H. H. Allen, William H. Conley, William A. Richards, 
George C. Walker, Frederick Freund and William J. Freund, being 
desirous of forming a body corporate for the purposes hereinafter set 
forth, pursuant to and in conformity with Section eleven hundred 
and fifty five (11^5) of the Code of Vir^nia, and the acts of the 
Gene^ Assembly of the State of Virginia, amendatory thereof do 
hereby certify: 

The name of the proposed company is *The Metropolitan Coach 
Company.’^ 

The purpose for which it is organized is to carry passengers for 
hire in the City of Washington and District of Columbia, and for 
that purpose to own and operate a line or lines of coaches propelled 
by horse or other motive power, and to do all things neces- 

29 sary and proper and incident to the business of a common car¬ 
rier as aforesaid. 

8—2646a ' 
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The capital stock of the said company ^all 
sand doUars ($86,000.00) divided into eighty-five huntked (8,600) 
Xres of the par value of ten dollars ($10.00) each, which shall not 

The real estate proposed to be held by said wmpany will not ex¬ 
ceed one hundred (.100) acres nor the value of fifty thousand dollars 

'■^T^e'principal office of the Company will be in the ‘^‘■y of 
andria,^ the Stole of Virginia, and a brmch office will to kept m 
the City of Washington, District of Columbia. Dougla^ Stuart will 
to thflgent of the company in the City of Alexandria, to receive all 
notices and accept service of process for the company. , - 

The officers who for the first year will consUtute the Board of 
Directors of the Company and manage its affairs — as foUows. 

S. Dana LWn, of Washington, D. C., Director and PW^t. 


Indr^w'B. Graham ;; “ ;; ;; 

Bainbridge Reynolds „ 

Herbert P. Pillsbury .. 

Jesse H. Robinson „ 

Johnson Hellen „ „ 

John D. Bartlett „ 

David Cranmer ,, „ „ 

WilUam H. H. Allen „ „ 

Wm. H. Conley „ 

Wm. A. Richards „ „ 

Geo. C. Walker “ 

30 Frederick Freund „ 

William J. Freund 

In Testimony Whereof we have hereunto set our hands and seals 

this 29th day of July, LINCOLN. [sbai.] 

i^DREW B. GRAHAM. [sbai,.] 
BAINBRIDGE REYNOLDS, [seai..] 

JOSEPH J. REYNOLDS. [sbal.] 

HERBERT P. PILLSBURY. [seal.] 

JESSE H. ROBINSON. [seat,.] 

JOHNSON HELLEN. [seal.] 

JOHN D. BARTLETT. [seai,.] 

DAVID CRANMER. [seal.] 

WM. H. H. ALLEN. [seai,.] 

WM. H. CONLEY. [seai,.] 

WM. A. RICHARDS. [seai,.] 

GEO. C. WALKER. [seal.] 

FREDERICK FREUND. [seal.] 

WM. J. FREUND. [seal.] 
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District of Columbia, ss: • ^ 

I, S. M. Chase a Notary Public in and for said District do hereby 
certify that S. Dana Lincoln, Andrew B. Graham, Bainbridge Rey¬ 
nolds^ Joseph J. Reynolds, Herbert P. Pillsbury, Jesse H. Robmscm, 
Johnson Hellen, John D. Bartlett, David Cranmer, William IL rl. 
Allen, Wm. H. Conley, Wm. A. Richards, Geo. C. Walker Fred¬ 
erick Freund and William' J. Freund who are personally well known 
to me to be the persons who executed the foregoing certificate 
31 dat^ July 29, 1897 personally appeared before me said 
District and acknowledged the same to be their act and de^. 

Given under my hand and Notarial Seal this 29th day of July, 
1RQ7 

S. M. CHASE, 

Notary Public, [seal.] 


The foregoing certificate bearing date July 29, 1897 being 
sented to me J. K. M. Norton, Judge of the Corporation Court of the 
City of Alexandria, in the State of Virginia, and it appeanng that 
the provisions of Section 1145, Chapter 47 of the Code of Virgins, 
have been complied with, I the said J. K. M. Norton, as Judge of the 
said Court, do grant unto the said S. Dana Lincoln, Andrew B. 
Graham, Bainbridge Reynolds, Joseph J. Reynold^ Herbert P. Pills¬ 
bury, Johnson Hellen, John D. Bartlett, David Cranmer, William 
H H. Allen, Wm. H. Conley, Wm. A. Richards, Geo. C. Walker, 
Frederick Freund, William J. Freund, whose names are signed to 
said certificate, a charter of incorporation upon the terms set forth 
in said certificate, and do adjudge, order and decree that the said per¬ 
sons and their successors and such other persons as may become asso¬ 
ciated with them by becoming stockholders in the said company to 
be formed, be and they hereby are created a body corporate by and 
under the name of 'The Metropolitan Coach Company^’, for the pur¬ 
poses mentioned in said certificate with all powers provided for such 
bodies corporate by the laws of the State of Virginia. ^ 

And it is further ordered that the ^id certificate with the 
32 acknowledgment thereof be recorded in the Clerk’s Office of 
the said Court in the book required by law to be kept for that 
purpose and that the same after being so recorded be certified by said 

aerk to the Secretary of the Commonwealth for record. 

J. K. M. NORTON. 

Aug. 3rd, 1897. 


Virginia : 


Corporation Court of the City of Alexandria. 


Clerk’s Office, August Srd, 1897. 

The charter of the Metropolitan Coach Company was received in 
vacation and recorded in this office and is hereby oertffied to the 
Secretary of the Commonwealth for record in his office according to 


law. 

Teste) 


JOHN S. BEACH, Clerk. 
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That on the following day, August 4 1897, a meeting was held 
in the said City of Alexandria, at which meeting said defendMts 
William J. Freund, Wm. H. H. Allen and all of ^d incorporators 
were present; that there are no written minutes of the proceedings of 
said meeting now discoverable, but that the defendants can pro e 
the adoption of the resolution hereinafter referred to, by the oral 
testimony of persons present and by a copy thert^f contained in a 
tetter from Je^ H. Robinson, since deceased, which tetter is as fob 

lows: 

gg Washington, D. C., Oct, 11,1897 

My Dear Mr. Lincolk ; At the meeting of the ^kholdets of the 
Metropolitan Coach Co. held in Alexandna, Va. Augu^ 4 1897, 1 
find that the minutes thereof read as follows, Mr. Lincoln 
to the stockholders the proposition to turn over the entire plant, ^k 
and accessories privileges and good will of the herdicfc business 
Sch he now hotes, for eight thousand (8,000) sharre of the com¬ 
pany’s stock, five hundred shares (500) to remain in the wmpany’. 
treawry. The business to date from May 1,1897, earned. , 

On the new stock certificates I see that a ^ nf 

in putting the capital stock at eighty-five hundred (8,600) s^arre of 
$10 each instead of eight thousand (8,000) shares as "P*®; 

What steps would you suggest to have 

I bring tlw matter up at the next meeting of the board of directors? 
Yours truly, ^ ROBINSON, 

1519 S St. N. W. 

34 That defendants can also prove by oral testimony a* 

the said meeting held on August 4, 1897, as aforremd, the 
valuation of said plant was discussed, and it was represent^ that 
plant was of the value of $80,000, a large portion of which wm re^ 
Tinted bv the said transfer privilege, and a portion by the nM 
profits which had accumulated by the operation of P^^* 
in possession of said Lincoln and his associates, all of wtoch wm 
tur^ over to the Metropolitan Coach Company after said . 

that witnesses from among those present at said meeting do not 
anv resolution being passed except the resolution giiung Lincoln 

8,000 shares of stock for the property; that ^ 

rdsed in the said meeting that they were paying $80,000 tor the 
propertv, but this objection was met by someone s statement that 
they were paying in stock and the stock was only worth what the 

thereafter, on September 1st, 1897, originM certificates of 
stock of said corporation. The Metropolitan Coach Compm^r, were 
issued and delivered to the various signers of said subscnption agree¬ 
ment, said certificate being in form m follows: 


(Here follows lithograph marked pages 35 and 36) 
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j That the foUomng is a lis^f 

er 1,1897, to any person or per- 

srtificates thereof were issued P™^ “ ^o<,„rv of said company ^d 
ons; and all of said stock in the tre subscripfaon 

. oissued until it wm artual y ^ William J. Freund, Wilham 

MS ft Si.*. 

L^rs^f the defendant Burton Macafee; 

O** «M_ 


Certificate 

number. 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 
16 
16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 
83 
34 
86 
86 

87 

88 


Number 
of shares. 

20 

20 

20 

20 

20 

20 

20 

20 

20 - 

20 

20 

20 

20 

20 

20 

20 

20 

20 

20 

20 

20 

100 

100 

100 

100 

100 

20 

20 

20 

20 

20 

25 

25 

26 
26 
60 
60 
60 


Issued 
to— 

Jesse H. Robinson 

a H ** 

it it ** 

it tt « 

it it « 

De Witt A. Allen 

U it ** 

it a ** 

tt it « 

tt it ** 

Jno. D. Bartlett 

(( it ** 

tt it ** 

tt a " 

« it « 

Allen C. Clark 
« « « 


Allen C. Clark 

« i< “ 

tt it 

it it it 


■praiuiferTed 

to— 


William A. Richards 

*£ li 


W. D. Rnmmel 

tt it ** 

4t tt it 

tt it ** 

tt it ** 

Geo, T. Bassett 

tt it « 

tt it « 

tt U it * 

T F Poetlethwaite 
«’«* " 

u a ** 
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Certificate 

niiinber. 

39 

40 

41 

42 

43 

44 

45 

46 


47 

48 

49 
60 
61 
52 
63 

54 

55 
66 

67 

68 

59 

60 
62 

63 

64 
66 
66 

67 

68 

69 

70 

71 

72 

73 

74 
76 

76 

77 

78 

79 

80 
81 
82 
88 
84 
86 
86 
87 


Number 
of shares. 

50 

50 

50 

40 

40 

20 

50 

50 


50 

60 

50 

50 

50 

50 

20 

20 

20 

20 

20 . 

20 

20 

20 

20 

20 

20 

20 

20 

20 

20 . 

20 

20 

20 

20 

50 

50 

60 

50 

50 

60 

60 

60 

20 

20 

20 

20 

20 

50 

60 


Issued Transferred 

to— 

John Rummel 
n u 

u U 

E. A. Nelson 

(( it it 

it it it 

Geo. F. Shaw 

U it ti 


Geo. F. Shaw 

it ft it 


Murdoch McPhee 


tt 

tt 

it 

it 

John Fitzgerald 

tt it 

tt 

tt 

it 

tt 

tt 

it 

it 

tt 

Geo. C. Walker 

it u II 

tt tt 

tt 

ti tt 

tt 

Wm. H. 

it tt 

H. Allen 

tt tt 

tt if 

tt tt 

it ti 

tt tt 

tt it 

tt tt 

it tt 

tt tt 

tt it 

tt tt 

tt tt 

tt ti 

tt it 

tt tt 

it tt 

tt tt 

Joseph J. Reynolds 

tt it tt 

it it 

tt 

it it 

tt 


Joseph J. Reynolds 

u it *t 

a tt it 

a it it 

Brainbridge Reynolds 

it it 


it a 

it M 

tt M 

Charles A. Wataon 

M it it 


U 
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Certificate 

Number 

Issued 

number. 

of shares. 


to- 

88 

50 

« 

tt tt 

89 

50 

Joseph H. Godin 

90 

20 


tt ff 

91 

20 


tt tt 

92 

20 

it 

tt tt 

93 

20 

it 

tt tt 

94 

20 

it 

tt tt 

95 

100 

J. S. Tomlinson 

96 

50 

S. Dana Lincoln 

97 

50 

€i il 

tt 

98 

50 

it a 

ti 

99 

50 

it ti 

ti 

100 

50 

tt u 

tt 

101 

50 

ti tt 

tt 

102 

50 

tt tt 

it 

103 

50 

tt tt 

it 

104 

50 

tt tt 

tt 

105 

50 

tt tt 

tt 

106 

20 

Andrew B. Grab 

107 

20 

tt 

tt ti 

108 

20 

tt 

it tt 

109 

20 

it 

it it 

110 

20 

tt 

tt tt 

111 

20 

W. H. Conley 

112 

20 

tt if 

ti 

113 

20 

tt tt 

ti 

114 . 

20 

tt tt 

it 

115 

20 

tt tt 

tt 

116 

20 

S. H. Kauffman 

117 

20 

tt it 

tt 

118 

20 

tt tt 

tt 

119 

20 

tt tt 

tt 

120 

20 

tt tt 

tt 

121 

20 

H. P. 

Pillsbury 

122 

20 

tt tt 

tt 

123 

20 

tt tt 

tt 

124 

20 

tt tt 

tt 

125 

20 

tt tt 

tt 

126 

20 

tt tt 

tt 

127 

20 

tt tt 

tt 

128 

20 

tt tt 

tt 

129 

20 

tt tt 

tt 

130 

20 

tt tt 

tt 

131 

20 

Wm. 

J. Freund 

132 

20 

tt 

tt tt 

133 

20 > 

Johnson Hellen 

134 

20 


a 


Transferred 
to— 
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Certificate 

Number 

number. 

of shares. 

135 

20 

136 

20 

137 

20 

138 

50 

139 

50 

140 

50 

141 

50 

142 

50 

143 

50 

144 

25 

145 

2 

146 

20 

147 

5 

148 

5 

149 

10 

150 

5 

151 

10' 

152 

20 

153 

o 

154 

10 

155 

10 

156 

10 

157 

10 

158 

1 

159 

37 

160 

10 

161 

20 

162 

10 

163 

10 

164 

50 

165 

20 

166 

50 

.167 

20 

168 

20 

169 

20 

170 

50 ' 

171 

5 

172 

20 

173 

5 

174 

5 

175 

20 

176 

20 

177 

20 

178 

25 

179 

25 

180 

26* 

181 

25 


Issued 
to— 


Johnson Hellen 


It 


tt 

tt 


tt 

John 

N. 

Kelly 

it 

ft 

tt 

tt 

ft 

tt 

ft 

tt 

tt 

ft 

ft 

tt 

ft 

tt 

tt 

Margaret 

Ash 


Josephine Perkins 
(lertnide W. James 
J. D. Robinson 
Mrs. C. Hart Merriani 
T. S. Palmer 
Louise E. Perkins 
George N. Elliott 
II. E. Williams 
.lohn McElroy 
F. W. aark 
B. R. Howard 
Francis E. Leupp ' 
John M. Gregory 
Frederick Imhoff 
J. Howard Larcombe 
Wm. P. Herbst 
M. F. Finley 
James J. Doherty 
Fontaine Gregory 

Frederick Pilling 
Mary D. Browne 
Catharine Graves 
Mary E. Redfern 
Sar^ S. Sampson 

f( ft ft 

S. G. Cornwell 
Glenn Brown 
B. Zolinitzki 
F. E. Smith 
John C. Walker 
Geo. W. Gray 

ft ft t( 

ft ft ft 

F. M. Detweiler 

ft ft tf 

ft • ff ft 

ft tt ‘ tt 


Transferred 
to— 
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Certificate 

Number 

number. 

of shares. 

182 

25 

183 

25 

184 

25 

186 

25 

186 

• • 

187 

• • 

188 

100 

189 

50 

190 

40 

191 

20 

192 

10 

193 

30 

194 

5 

196 

20 

196 

15 

197 

20 

198 

10 

199 

25 

200 

20 

201 

5 

202 

25 

203 

50 

204 

• • 

206 

60 

206 

50 
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50 
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50 
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Herbert G. Ogden 
Frank Sewall 
Thomas H. Fuller 
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E. Keats Rodgers 
P. A. Tracy 
John B. Lord 
void-error 
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Certificate 

Number 

number. 

of shares. 
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10 

280 

60 

231 

60 

282 

60 

288 

60 

234 

.lU 
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60 
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60 
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60 
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60 

240 

60 

241 

60 
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60 
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60 

244 

60 
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60 

260 

20 

261 

20 

262 

20 

263 

20 

264 

20 

266 

26 

266 
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N. Landon Burchell 
Laura V. Seiler 
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John N. Kelley 

it tt it 


John N. Kelley 


tt 

tt 

tt 

tt 

tt 

tt 

tt 

tt 

tt 


W. E. Olinger 


That no more than eight thousand (8,000) shares of stock were 

ever issued by said Comply. /. i 

Shortly after its organization some of the stock in said company 

was sold at seventv-five (75) per cent of par, and for several years 
the Company paid dividends of six (6) per cent per annum upon 

said stock at par. ... r xk i i got 

That said Company commenced its business as of May 1, 10»/, 

(although it was not incorporated until August 4, 1897), ^ a com¬ 
mon carrier of passengers for hire in the City of W^hington with 
no other assets than the coaches, horses, hame^ and property ao 
auired by Lincoln from Eberly and Meany and the said 
privilege. That said Company never had any rontrart with the 
ketropolitan Railroad Company for the free tr^sfer or interchange 
of passengers, but acting under said agreement between Lincoln and 
the President of the Railroad Company passengers were for some 
years given free transfers to and from the rMjwtive linw until 
about the vear 1900, when the Washington Railway and Electno 
Companv, successor to the Metropolitan Railrc^ Coi^any, refused 
to continue the practice. The Metropolitan Coach Company con- 
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tinued to operate and carry on its said busmen until on or 
47 • about February 16, 1903, when it became insolvent and 

unable to meet the payment of its just debts, obli^tions, and 
judgments against it. That thereupon, Herbert P. Pillsbury, a ed¬ 
itor of said Company, and one of its Directors, having obtained judg¬ 
ment in this Court against said Comity filed his certain bill m 
equity in this Court holding an Equity Court, 

Sd suit being entitled Herbert P. Pillsbury v. Metropolitan ^ach 

Company, No 23,766 in Equity, and thereby prayed for 

ment of a receiver to take charge of the property and a»^ ^ 

Company to sell and collect the same and to Pay herefrom its 

debts^ and obligations. That on the same day S Dana 

by the order of this Court pa-ssed in said Equity ^use aPPa>“^^ 

cJiver of said Company; and that thereafter a«^^“7Scor. 
June 8, 1904, ratified a sale of the tangible prope^ of said com 

pany for an amount of money insufficient to pay ' 

OTi^ during the receivership of said Lincdn; that thereafter. 
Philander A. Bowen, Junior, Administrator of ^D«^ 

Hall deceased, filed in said pending equity cause Na 23,766, on D^ 

cember 12, 1904, his intervening petition as a 

onmnanv asking for the removal of said Lincoln, as 
and praymg that an order be made therein appointing a suWitete 
receiver with directions to collect the balances due from stockholdOT 
of said company on account of their unpaid subscriptions to its stoc^ 
fodteZ^Ton March 16 1905,. an ord-i^s--ed in ^ rai^ 
removing said Lincoln and appointing Mason N. Richard^ m 
i^eiver and referring said equity rause to 
48 said Court with directions to ascertmn ^ 

due bv said company, the amount of unpaid ^bscnptions to 

its stock and the amounts payable by said stockholders pro ^ 
order to satisfy said indebtedness; and smd Auditor 
his report in said cause having ascertained the amount of 
^®nXf said company to be the sum <> 

fortv-four dollars and thirtv-one cents ($3,744.dl), to tnis repo^ 
WnTiam H H. Allen and William C. O’Meara, stockholders againrt 
™^iisments had been made, filed exceptions based u^n the 
Z^ds urged at the bar in this case. These exceptions were, on 
S^tion of plaintiff’s counsel, .stricken from 

ground that the exceptants, not being partes to said ^.mty ca^ 
W no standing in Court to file the same, the decree dismisang th^ 
exceptions stating that such dismissal was without preji^ice to the 
right of the exceptants to raise in any other ^um such *« 

fiinxT TYiio-hf he advised were proper, and said Equity ^urt on the 7tn 
dav of December 1906, passed its further order therein ratifying said 
Zirt a^Xerting said Bichard.^n, receiver, to call upon the d^ 
3ante and other-stockholders, to pay. certain 
neces.«ai^ to pav their respective proportions of said 
Zd companv the said Auditor’s Report as confimed bv Court as 
aforesaidThaving found the following defendants hable in the 
amounts set opposite their respective names, to wit: 
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William J. Freund. $32.78 

William H. H. Allen... 163.90 * 

Burton Macafee as assignee of Kelly & Lar- 

oombe . 50.81 

Judd & Detweiler. 40.98 


49 in order to pay their proportionate parts of said indebtedness, 
and in default of payment by the defendants authorized the 
bringing of suit to enforce payment thereof; that the plaintiff, by 
said receiver, thereupon made call and demand upon the defendants 
for the payment of said sums which said demand defendants have re¬ 
fused and still refuse to comply with, (except that the defendant 
George W. Judd paid to said Richardson, Receiver, the said sum of 
$40.98 in full payment of said call against said firm of Judd & Det¬ 
weiler) , and therefore this suit was brought. 

That thereafter upon the application of one Nina Stephenson, a 
judgment creditor and intervening petitioner in said equity cause 
No. 32766, said cause was again referred to the Auditor of said 
Court by order passed therein July 6, 1907, to ascertain and report 
the amount of further indebtedness of said company and the amounts 
payable by the stockholders in order to .satisfy and pay said indebted¬ 
ness, and said Auditor having made and filed his further report 
therein and having ascertained such further indebtedness to be the 
sum of twenty-three hundred and eight dollars and twelve cents 
($2,308.12), on the 7th day of February, 1908, said Court passed its 
further order therein ratifying said Auditor’s report and directing 
5»aid receiver to call upon and demand of the defendants and other 
stockholders the payments of certain amounts of money necessary 
to pay their respective proportions of said indebtedness, the said 
Auditor’s report as confirmed by the Court as aforesaid, having found 
the following defendants further liable in the amounts set opposite 
their respective names, to wit: 


50 William J. Freund. $20.49 

William H. H. Allen... 102.49 

Greorge H. Judd, as surviving partner of Judd 

& Detweiler. 25.62 

Burton Macafee, as assignee of Kelly & Lar- 
combe . 31.77 


in order to pay their proportionate parts thereof and in default of 
payment authorized the bringing of suit to enforce payment by the 
defendants of said sums; that the plaintiff by said receiver uiere- 
upon made call and demand upon the defendants for the payment of 
said sums which defendants have refu.sed and still refuse to comply 
with, and thereafter these suits were brought. 

Tn addition to the foregoing agreed statement of facts it is further 
agreed by and between plaintiff and defendants that the court or any 
party thereto at any hearing of this case may read and consider 
as in evidence all papers, documents, exhibits, proceedings and orders 
in said Equity Cause of Pillsbury v. Metropolitan Coach Company, 
No. 23,766 pending in this Court. ' . 
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Also the record of the law cases of Philander A. Bowen Junior, 
Administrator, against the Metropolitan Coach Company, #44683, 
and of Nina Stephenson v. Metropolitan Coach Comj^y, #46751, 
or any portion of the same as may be deemed material. 

Also the laws and statutes of the State of Vir^nia; all of the above 
to be received subject to all objection or exception of either party as 
to the legal admissibility of said proceedings or of any portion of the 

sani©* 

It is further agreed that said Herbert P. Pillsbury, and 
51 George T. Basset, and the estate of the said A. B.^ Graham 
and Fontain M. Gregory, were at the time the Auditor made 

his assessments as aforesaid, solvent.' , 

And it is further agreed that at the time the defendant Macaf^ 
became the assignee of the stock and upon which he has been sued, 
he did not know what had been paid for said stock or that it had not 

been paid for at its full par value. ^ j 

It is further agreed that Caroline Ball at the time of entry of judg¬ 
ment in her favor had no knowledge or information as to the original 
selling price of stock in said company or as to any agreement if any 
between the company and its original stockholders to take less than 

par therefor. . , 

The foregoing was all the evidence in the case. W hereupon, the 

plsdntiff, by its counsel, moved the Court to declare and find, 
matter of law, upon the foregoing agreed statement of facts, that the 
plaintiff was entitled to a judgment against the defendant for the 
sum of Fifty-three dollars and twenty-seven cents($53.27),with 
est on the sum of Thiiiy-two dollars and seventy-eight — ($32.78) 
thereof from the 7th day of December A. D. 1906, and on the ^ni (M 
Twenty dollars and foiiv-nine cents ($20.49) thereof from the 7th 
day of'February, A. D. 1908: but the Court overruled said rriotion, to 
which ruling of the Court overruling said motion, the plaintiff, by 
its counsel, then and there duly excepted. Thereupon, the ^urt 
found the issues joined between the parties in favor of the (tofendant, 
to which finding the plaintiff, by it< counsel, then and there duly 


Counsel for the plaintiff now prays toe Court to sign toe 
52 foregoing bill of exceptions, in order that the same may 
be made a matter of record, which is accordingly done, this 
6th day of January A. D. 1914, now fOT then. 

ASHLEY M. GOULD, Justice. 


Settled by consent. 

BARNABD & JOHNSON, 

Atfys for Plavniiff. 

WALTER C. CLEPHANE, 

Attom^ for Appellee. 

[Endorsed r"! No. 51302. Metropolitan Coach Co., &c.. Plaintiff, 
vs. William J. Freund, Defendant. Bill of Exceptions. 

Endorsed on cover: District of Columbia Supreme Lou^ No. 
2646. The Metropolitan Coach Co., &c., appellant, Wimam J. 
Fjound. Court of Appeals, District of Columbia, Filed Jan. 21, 
1914. Henry W. Hodges, derk. 
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3ln % einurt of Apppaio 

OF THE DISTRICT OF COLUMBIA. 

No 2646. 


THE METROPOLITAN COACH COMPANY \ 
CORPORATION, TO THE USE OF MASON N. 
RICHARDSON, RECEIVER, APPELLANT, 


WILLIAM J. FREUND, APPELLEE. 


bri£f for appel,l»ant. 


Statement. 

This is an app^l by the plaintiff from a judgment 
of the Supreme Court of the District of Columbia, in 
favor of appellee, William J. Freund, in a suit at law 
brought m the name of the Metropolitan Coach Company, 
a Virginia corporation, by and to the use of Mason n! 
Richardson, receiver thereof appointed in a judgment 
creditor’s suit by said Supreme Court, holding an equity 
court, to recover assessments of $32.78, with interest 
from December 7, 1906, and $20.49 with interest from 
February 7,1908, levied by said equity court against the 
forty shares of stock of the par value of $400 owned by 
appellee in said company, the aggregate assessment levied 

against all the stockholders by the equity court being • 
$6,052.43. 

This suit at law was originally brought in the Justices’ 
Court of said District on December 10, 1908, and on 
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appeal to said Supreme Court was tried on an agreed 
statement of facts, trial by jury being waived (Rec., p. 

The agreed statement of facts upon which the suit 
was tried is contained in the bill of exceptions (Re^, p. 

IS") and it appears therein that in April, 189 , i • ana 
Lincoln purchased from Samuel G. Eberly certain 
coaches, horses, and harness, being the .entire assets 
of a defunct herdic company, for the price of $9,000 
paving part' cash and giving notes aggregating $7,50U 
Indorsed by himself, in payment. The court wil 
probably take judicial notice of the decrepit condition ot 
t^his property having, no doubt, ridden in the coaches, 
which formerly plied on Sixteenth Street in this city. 

Lincoln then prepared the “subscription agreement 
(Rec., p. 14), reading as follows: 

“It is proposed to' organize a company to be 
known as thb Metropolitan Coach Company, with 
a capital stock of $85,000 to be divided into 
8,500 shares of $10 each, for the Pnrpose of 
running a line of herdic coaches over the follow- 

™gXte, viz. . . '. The company will have 

a wntract with the Metropolitan Electric R. R. 
for the free transfer of its passengers at the 
corner of Vermont Avenue and H Streets, which 

will be of incalculable value. . • • . 

“■We, the undersigned, hereby subscribe for the 
number of shares of capital stock of the Metropoli¬ 
tan Coach Company set opposite our respective 
names, and agree to pay for the ^me in the 
following manner, viz., op^^hird ^ 

June 1, 1897 and one-third July 1, 1897, at nve 

dollars per share.” 


This agreement was signed by Lincoln, who, with the 
aid of Burgdorf, obtained the signatures of a large num¬ 
ber of residents of Washington, including that of ap¬ 
pellee. The agreement does not purport to be a contract 
between the subscribers and the Metropolitan Coach 
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Company, but is simply a promise or undertaking by the 
sixers to buy the number of shares of stock m the com¬ 
pany set opposite their names at the price of S5 per 
share, the par value of the proposed shares being $10. 

It was not a contract with the company, but a con rac 
with Lincoln, and was so subsequently treated. 

Lincoln collected from the signers (Rec., p. 16), the 
amounts subscribed by them and placed the moneys 
thus collected in his private funds, none of t e par 
paying him more than $5 per share. None of the moneys 
paid by the subscribers went into the treasury of the 
Metropolitan Coach Company. Of the money thus 
collected by Lincoln and Burgdorf, the latter received 
for his services in selling the stock $6,000. Lmco n 
•paid the notes for $9,000 for the coaches, hors^, and 
harness; and Lincoln retained as clear profit mr hmsell 
about $17,000 in cash, together with about $16,1^ in 
stock at par, which he had been unable to dispose of, and 
which stock was held in Lincoln’s name and m the 
name of others for him. 

On'August 3, 1897 (Rec., p. 17), Lincoln and fourt^n 
other signers of the subscription agreement, including 
appellee, applied to the'corporation court of the city ol 
Alexandria, Va., for a charter of incorporation of the 
Metropolitan Coach Company, which charter was duly 
granted to them under the laws of Virginia, the purpose of 
the corporation being to operate a line of passenger coaches 
in the city of Washington, the capital stock of the com¬ 
pany to be $85,000 divided into 8,500 shares of the par 

value of $10 per share. 

On the day following the incorporation, August 4, 
1897, a meeting was held in Alexandria, at wfcich Lincoln, 
the appellee Freund, and the incorporators were present 
(Rec., p. 20), and the following resolution was passed: 

“Mr. Lincoln offers to the stockholders the 
proposition to turn over the entire plant, stock. 






4 


and accessories, privileges, and good wiU, 
herdic business, which he now holds, for eight 
thousand (8,000) shares of the comply s stock, 
five hundred shares (500) to remain m the com¬ 
pany’s treasury. The business to date from May 
1, 1897, carried.” 

This was the only contract made by the company in 
reference to its stock. The company never issued more 
than 8,000 shares of its stock. .\11 of this stock should 
have been issued to Lincoln and should have been by 
him transferred to the parties who had bought of h'm a 
fifty cepts (50c) on the dollar. .\s a matter of fact, the 
stock certificates were issued direct to appellee and the 
other subscribers, but, in legal effect, Lincoln was the sole 

original holder of all of the stock. 

This was a meeting of incorporators, not one of wliom 
was a stockholder at the time, and who only became stock¬ 
holders, as a result of the resolution which they passed 
giving Lincoln 8,000 shares of stock of the par value 
of $80,000 for the coaches, horses, and harness or 
which he had paid $9,000 out of moneys received from 
these incorporators and other signers of the subscription 
agreement, who had agreed to buy the same stock at 

50 per cent of par. 

At the time of this meeting, there were no stock¬ 
holders; no stock of the company had been sold or 
issued. It was a meeting of incorporators or promoters. 

There was no other resolution passed at said meeting. 
There was no resolution ever passed by the Board o 
Directors or stockholders of the company ascertaining 
or fixing the value of the property to be conveyed to it by 
Lincoln for the 8,000 shares of stock. There was never 
any action of the company placing a valuation on this 
property. The incorporators’ meeting did not value or 
appraise the property. 

There was some loose talk in the meeting about value 
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and ^^representations’^ were made, probably by Lincoln, 
assuredly in his interest, that the property to be turned 
over was worth $80,000 and “some objection was raised 
in said meeting that they were paying $80,000 for the 
property, but this objection was met by some one’s state¬ 
ment that they were paying in stock; and the stock 
was only worth what the property was worth.” In other 
words, the property, including the transfer privilege, 
was worth $40,000) the price at which Lincoln sold it to 
the subscribers), or it was worth only $9^000 (what 
Lincoln had paid for it). These incorporators knew that 
the property was worth at most only $40,000, for that 
was the amount they had previously agreed to pay to 
Lincoln for the stock when it should have been issued to 
him. They could not have passed a resolution that the 
property was worth $80,000, in the face of the fact that 
each of them had ’previously agreed to buy the stock 
at the rate or valuation of $40,000. 

Instead of paying into the company’s treasury the 
$40,000, which these incorporators and other signers 
of the subscription agreement had agreed to pay 
for the $80,000 par value of stoek, and then having 
the company buy the property (including coaches, horses, 
harness, and transfer privileges) from Lincoln and paying 
him the $40,000 from its treasury, the incorporators 
simply turned over to Lincoln the entire capital stock, 
which these incorporators and others had already bought 
at fifty per cent of par. Each and every party to 
the transaction knew that the company, at most, was 
only getting fifty per cent of a par for its stock. 

The Board of Directors of the company or its in¬ 
corporators, under these circumstances, could not have 
passed a valid resolution valuing the property at $80,000, 
and, in fact, made no attempt to do so. 

On September 1, 1897 (Rec., p. 20), nearly a month 
after the organization meeting, the first issue was made of 
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• o 4. Thp^p certificates were issued by the 
stock <^rtificates^ ^ subscription paper, 

company direct ^ h g Lincoln, 

The enure 8,000 snare Lis 

but were ^name of others, about $16,000 par 

own name and i remainder were issued direct 

value of the stock), purchasers from 
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for the harness and the receipts from the 

horses, coaches, an 

time he had P"?^^®® ^Le business to date from May 1, 
^^^irTere were Iny losses in the period between 

May 1st ?toe was any profit the company re- 

the same, i the^ in this sen- 

ceived that. Bu P . .. gjed up $80,000 par value 

tence that the ^Lich Lincoln bought for $9,000, 

•of its stock for p P before receiving it for 

and -I'-^^raUhe valuTparties knew these facts. 

Did the comp y t y^^^ f, 

ruore value than y ^Le stock was 

The court hel 9 assessed appellee-and 

-"»«•«<>' “p" 

in order to P^y JiJ^ business for several years. 

The company d judgment having been ob- 

until February im whe^ J^/pjp.bury (Rec., p. 27), 
been "btaine g ^Le Supreme Court 

a judgment cred ^ Lincoln was ap- 

of the Distric in in lune 1904, made sale of the 

pointed receiver, company (includinB 



sufficient to pay thie costs of suit and the expenses of 
running the herdics under the receivership. 

Thereupon, P. A. Bowen, Jr., as administrator of 
Caroline Ball, who had obtained a judgment in said 
Supreme Court against the company prior to its being 
placed in the receiver’s hands, filed his petition asking 
the removal of Lincoln and appointment of a new re¬ 
ceiver, with directions to collect from stockholders 
sufficient of the unpaid balance due on their stock to 
pay his judgment and other debts of the company. 
In March, 1905, Richardson was substituted as receiver 
and this cause^was referred to the auditor, with directions 
to ascertain the indebtedness of the company, the amount 
of unpaid balances on stock and the pro rata amounts 
due by each stockholder necessary to liquidate the in¬ 
debtedness (Rec., p. 27). The auditor. Colonel Payne, 
ascertained the indebtedness to be $3,744.31, and found 
that the stock had only been one-half paid for. The 
equity court, on December 7, 1906, confirmed the report 
of the auditor and directed the receiver Richardson to 
call upon the appellee and other stockholders to pay 
their proportions and in default directed suit at law, the 
appellee Freund being required to pay $32.78. 

Afterward said equity cause was again referred to the 
auditor (Rec., p. 28), who ascertained a further indebted¬ 
ness of the company amounting to two thousand three 
hundred and eight dollars and twelve cents ($2,308.12), 
and on February 7, 1908, the equity court made a further 
assessment against the appellee Freund of twenty dollars 
and forty-nine cents ($20.49) in order to pay his share 
of said indebtedness, and in default of payment on 
demand said coutt authorized suit to enforce payment. 
Neither of these assessments has been paid, by appellee. 










Assignment of Errors. 

Appellant contends that the court below erred (Rec., 
p. 11)— 

1. In overruling the plaintiff’s motion to declare and 
find, as a matter of law and upon the agreed s.tatement 
of facts, that the plaintiff was entitled to a judgment 
against the defendant for the sum of $53.27, with in¬ 
terest on $32.78 from December 7, 1906, and on $20.4 
from February 7, 1908, and costs. 

2. In hot entering a judgment for the plaintiff for the 
sum of $53.27, with interest, etc. 

3. In finding the issues joined between the parties in 
favor of the defendant. 

4. In entering a judgment in favor of the defendant. 

5. In holding that the suit could not be maintained 
in the name of the plaintiff. 

6. In holding that suit should have been brought m 
the name of Mason N. Richardson, receiver, as plaintiff. 

7. In finding that the stock held by the defendant 
was fully paid for to the plaintiff company. 

8. In holding that the plaintiff company was estopped 
from contending that the stock was not fully paid. 

These assignments of errors may be combined for 
argument into two propositions, viz. 

1. Is there any liability on part of the appellee? ^ 

2. Is this suit a proper proceeding to enforce appellee s 

liability? 


ARGUMBNT. 

I. 


Is There Any Liability on the Part of the Appellee? 

Is the Appellee’s Stock Fully Paid? 

If Lincoln was the sole and original holder of all the 
stock, it has been at most only one-half paid for. 

If Freund and other holders are considered to be the 
first takers of the stock, it is perfectly plain that his 
stock is only one-half paid for. 

If Lincoln be considered the original subscriber for 
the 8,000 shares of stock, and to have paid therefor in 
property, the property was “grossly and obviously over¬ 
valued,” to the knowledge of all concerned, to the ex¬ 
tent of at least 50 per cent of the par value of the stock; 
or Lincoln, instead of paying cash, simply, “turned 
over” the herdics and horses for what they were worth 
(at most, $40,000) for the $80,000 par value of stock, 
leaving a balance unpaid to the company of $40,000. 

If Freund was an ori^nal taker of the stock, he paid 
only 50 per cent of par, and with no agreement that the 
balance should not be paid, if necessary, to satisfy credi¬ 
tors of the company, or even on call by the company. 
The “subscription agreement” does not provide that 
the company may not call for the balance of $5 per 
share. 

There are two grounds on which we contend that the 
defendant is liable: 

1. That the stock was sold at par and only 50 per cent 
paid in the transaction between Lincoln and the com¬ 
pany, and that Lincoln and every assignee from him 
assumed and undertook to pay par. Accordingly, that 
every stockholder is liable in assumpsit to the company. 

2. That even if the company as a going concern could 
not have called upon Lincoln or his assignees to pay the 
balance of 50 per cent due on the stock, the equity court 
could and did set aside the alleged contract and call 
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upon Lincoln and his assignees to pay this unpaid 50 
per cent, or a small part of it, for the benefit of creditors. 

In either event suit must be in this District in name 
of pomDany for bonefit of creditors. 

In the beginning it must be understood ttot as re- 
cards the liability of a stockholder, the of the 

domicil of the corporation determines the extent of his 
Slity, while the law of the forum determines the 
method of enforcing that liability. 

Warner fs. Delbridge, 110 Mich., 593. 

The corporation involved in the present suits is a 
Virillia corporation; the laws of Virginia, comprised m 
the Code of 1887, and the amendments thereto in force 

fn 1897 the date of its incorporation; and the decisions of 

the V^nL courts, construing the same, would, there 
fore seem to be the governing law as to the lability of the 
ap^llee. The law of this District is mandatory as to 

^''xhTlatfs of Virginia having reference to the subject 

are as follows; yirginia Code 1887. 

Sec 1107. Upon every subscription for shares 
in any joint stock company, there shall be paid 
mon eich share two dollars at the time of sub- 
Sng and the residue thereof as required by the 

fm i of .Ubscripti.. 

Immediately after the election of the president 

«tock has not been subscribed they shall take 
SeLures for obtaining subscriptions of the resi- 
Te They shall not, to obtain such subscriptions 
c^rthe sLck at less than par unless specially 

residue at a premium which shall be for the bene 
fit of all the stockholders ratably. - 




Sec. il27a. Procedure by which unpaid sub¬ 
scriptions to joint stock companies may be recov¬ 
ered by said companies, their creditors, receivers, 
trustees, assignees, or any other person. 

‘'All suit or motions for the recovery of un¬ 
paid subscriptions to the stock of any joint stock 
company ^all be brought in the courts of common 
law of this commonwealth in the county or corpora,- 
tion where the defendant resides, if he he a resi¬ 
dent of this State, or in the case of a joint or partner- 
*ship subscription, then in the county or corporation 
in this State in which either of the joint sub¬ 
scribers or any member of the partnership sub¬ 
scribing shall reside; and said courts shall have 
exclusive jurisdiction to hear and determine all 
questions involving the validity of such sub¬ 
scriptions, but nothing herein contained shall be 
construed to deprive courts of chancery of tfmr 
jurisdiction to settle and wind up the affairs of in¬ 
solvent corporations or to make assessments on un¬ 
paid stock subscriptions. 

“In all cases, where it is necessary to resort 
to a court of equity for the purpose aforesaid, the 
court shall direct the trustee, assignee, or receiver, 
as the case may be, to sue at law when necessary to 
recover any call or assessment; and the defendant 
shall be entitled to a jury where the amount in¬ 
volved exceeds twenty dollars, and said suits shall 
be governed in all respects by the provisions of this 
act. 

“All pleas, defenses, and evidence which would 
be admissible if the company was solvent shall be 
equally admissible and shall have the same effect 
in law in any action brought after the insolvency 
of any such company except where the defense 
relied upon is an agreement on the part of the corpora¬ 
tion not to assess the face value of the stock subscribed 
and such agreement was unknown to the creditor 
at the date of his contract.” 

Section 1130. No stock shall be assigned on 
the books without the consent of the company 
until all the money which has become payable 
thereon has beenpaid, and on any assignment, the 









assignG© and asignor shall be severally liable for 
any instalments, which have accrued, or which 
may thereafter accrue, and may be proceeded 
against in the manner before provided. 

Section 1131. A person in whose name shares 
of stock stand on the books of a company shall be 
deemed the owner thereof, as regards the company. 

Section 1148 (as amended 1889-90). The 
minimum capital of every such company (except a 
cemetery company or a company whose o^ect is 
Durely benevolent, which may have only a nomi¬ 
nal capital), shall not be less than $500, nor shall 
the maximum exceed twenty times the minimum 
capital, and the same proportion shall be pre¬ 
served for greater sums. Subscriptions to the 
stock may be paid in money, land, or other property 
(real personal, or mixed), leases, options, mines, 
minerals, and mineral rights, rights of way and 
other rights of easements, labor, or service and 
there shall he no individual liability heymd the 
unpaid subscriptions to stock. And it ^all be 
lawful for such company to call for and demand 
from the stockholders, respectively, all of such 
money by them subscribed at such time and 
in such proportions as it shall deem proper, stnd 
may enforce payment by all the remedies provided 
bv law in respect to other incorporated companies. 
Each certificate of stock in any such company 
shall set forth truly the actual capital of the com¬ 
pany, the nominal value of each share of the stock 
and the amoupt actually paid on each share by the 
holder of such certificate. In every meeting of the 
stockholders of any such company, each stock¬ 
holder shall be entitled to cast one vote for each 
share of stock held by him in said company. 

Conceding that under the law of Virginia (sec. 1148) 
the stock sold to Lincoln might have been paid for in 
property, such property must be turned over to the 
company at its actual value. This is the construction 
given the Virginia statutes by the courts of that 
State; and the statutes of Virginia, as construed by the 
decisions of its courts, are binding upon stockholders in 




Virginia corporations, and such statutes, so construed, 
provide the liabilities of such stockholders. 

The guaranty of a corporation that those who sub¬ 
scribe to its stock shall not be called on to pay more 
than 30 per cent of the stock subscribed for, may be valid 
as between the company and its stockholders, "but as 
between the company and its creditors, it is not binding 
unless the latter had notice of the guaranty when their 
debts were contracted. Such guaranty is in fraud of the 
rights of the creditors and can not be enforced to their 
prejudice. The full amount of the subscriptions must be 
paid in money or money^s worth, if necessary, to satisfy 
the demands of creditors, who have no notice of a dif¬ 
ferent contract between the corporation and its stock¬ 
holders at the time when their debts are contracted. 

Martin vs. Salem Land Co., 94 Va., 28. 

“The liability of a stockholder is upon his sub¬ 
scription—that is to say, upon his obligation to 
contribute to the capital stock, which is a trust 
fund for the benefit of creditors, those to whom 
the corporation, as a corporation, becomes liable 
The subscription is part of the assets of the corpo¬ 
ration, at least so far as creditors are concerned.’^ 

Hardy Tr. vs. Norfolk Mfg. Co., 80 Va., 404> 
416. 

And right here it is well to remember that the Metro¬ 
politan Coach Company never made any guaranty 
limiting its right to demand par for the stock. As shown 
hereafter, the Supreme Court of the United States, in 
Upton vs. Tribilcock, 91 U. S., 45, held that the subscrib¬ 
ing to stock, or the taking and holding a certificate of 
stock, implies a promise on the part of the stockholder 
to pay par, and even the word “non-assessable” on the 
certificate does not affect this right of the company. 

The only contract made by the company in this case 
is that contained in the resolution of August 4, 1897. 
This resolution was an acceptance of Lincoln’s offer to 
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turn over to the company the herdic business for 8,000 

shares of the stock. • • 

Lincoln thereupon became the sole and ongma 

holder of all of the stock which the company issued. 

A person may be a stockholder although no 
certificate has been issued representing the flares 
owned by him, as the certihcate is mer.e evidence 
of ownership and not the shares themselves. 

26 Ency. (2d Ed.), 893. 

Registration upon the books of the company 
is not necessary to render one ® 
unless made a condition precederU ^ 

otherwise. Nor is mere registration in all cases 

conclusive. 

Upton vs. Bumhani, 3 (U. S.), 431. 

Hawley vs. Upton, 102 U. S., 314. 

Cecil Bk. vs. Watsontown Bank, 105 U. 

217. 

“By statute with us in Virginia, the ^ss^ee 
of the stock, as weU as the assignor, each ^de 
liable for any unpaid instalment ^'^eady accrae 
or that may thereafter accrue upon the sub 

script ion.” 

Martin vs. Land Co., 94 Va., 28. 

It seems to be generally understood, as a matter of 
course, that persons purchasing stock with notice that 
it has not been paid up, although in fact it h^ 
issued as paid up, are liable on such stock to the same 

extent that their transferrers were liable. 

The assignees of stock, who have come into privity 
with the company by having transfers made to them on 
its books are liable for the unpaid subscriptions. 
Petersburg vs. Lumsden, 75 Va., 327. 

Webster vs.' Upton, 91 U. S., 65. 

Hamilton vs. Glenn, 85 Va., 901. 








Upton vs. Tribilcock, 91 U. S., 45. 

Pullman vs. Upton, 96 U. S., 328. 

Chubb vs. Upton, 95 U. S., 665. 

But Lincoln paid only $9,000 for this ^‘herdic business’^ 
which he turned over to the company for 8,000 shares 
of stock of the par value of $80,000, and most of which 
shares he had already sold to the signers of the sub¬ 
scription agroement at the rate of fifty cents (50c) on the 
dollar, making, at most, the total value of the property 
turned over to the company $40,000, whicji included all 
of the property and assets ever acquired by the company 
for its 8,000 shares of the par value of $80,000. 

Now, Lincoln’s offer was substantially a subscription 
for the entire capital stock of the company, and by taking 
these 8,000 shares, Lincoln undertook and agreed to pay 
therefor the par value of $80,000 in money or money’s 
worth. It is absolutely plain that he did not pay the 
par value in money, nor in money’s worth. By no 
stretch of the imagination can it be said that the com¬ 
pany received more than $40,000 worth of property. 

In Upton vs. Tribilcock, 91 U. S., 45-47, the court said: 

‘Tt is hardly necessary to argue the proposition 
that if the defendant became a holder of shares 
of the capital stock of this insurance company to 
the amount of $10,0Q0, and had paid but 20 per 
cent thereof, its c^r^itors were entitled to require 
of him the^payment of the 80 per cent remaining 
unpaid. The acceptance and holding of a certificate 
of shares in an incorporation makes the holder 
liable to the responsihilities of a shareholder.^^ 
“The capital stock of a moneyed corporation 
is a fund for "the payment of its debts. It is a trust 
fund . . .' for the benefit of its creditors in 
the event of its dissolution. . . . Equally 
unsound is the opinion that the obligation of a 
subscriber to pay his subscription may be released 
or surrendered to him by the trustee of company. 
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The capital paid in, and promised to be 
paid in, is a fund which the trustees can not 
squander or give away. Sawyer vs. Hoag, 17 

Wall., 610.” , - . , , 

“Again . . he became a stockholder under 

a certificate signed by the president and secre¬ 
tary that he was entitled to one hundred shares 
of the stock of $100 each, payable five per cent 
on receipt of the certificate; five per cent m three 
months; five per cent in six months; five per cent 
in nine months from date; the time and manner of 
payment of the residue not being specified. Upon 
tlie face of this certificate were stamped in red 
ink the figures ‘ $100,’ and in another place was 
stamped the word ‘non-assessable. 

“The legal effect of this instrument was to make 
the eighty per cent payable upon demand of the 
company. We see no qualification of this result 
in the word ‘non-assessable,’ assuming it to be 
incorporated into and to form a par o 
contract. It is quite extravagant to allege that 
this word operates as a waiver of the 
created by the acceptance and holding of the certi¬ 
ficate to pay the amount due upon his shares. A 
promise to take shares of stock imports a promts 
to pay for them. The same effect results from an 

acceptance and holding of a c^tificate. 

“At the most, the legal effect of the word i 
question (non-assessable), is a stipulation agaim 
liability to further taxation or assessment alter 
the holder shall have fulfilled his contract to pay 
the one hundred per cent in the manner and at the 
times indicated. We can not pve to it the conse- 
quence of destroying the legal effect of the certi 

ficate.” 

See Webster vs. Upton, 91 U. S., 65. 


The law of Virginia, as shown by its statutes and the 
decisions of its courts, demands that stock in Virginia cor¬ 
porations shall be paid up to par, in money or money s 
worth. If this company, by its stockholders or Board of 
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Directors, had sold the stock at 50 per cent of par 
in money, the company might have been bound not 
to collect any more on account of the shares so sold at less 
than par, although there is nothing in the Virginia stat¬ 
utes which would allow stock to be sold for anything 
less than par; or if the company, after the stock was sub¬ 
scribed, for and issued at less than par, had released the 
stockholders from the obligation of payment of the re¬ 
mainder up to par, the company might have been 
estopped from collecting any assessments from the 
stockholders up to par. 

But even in the cases mentioned, the courts of Vir¬ 
ginia, as well as the Supreme Court of the United States, 
have held the stockholders liable to pay the full par value 
of the stock for the benefit of creditors. 

Now, in this case, however, the company did not agree 
to sell for less than par. It did not afterward release the 
stockholders from the payment of the full par value of the 
stock. 

The company simply issued its stock to the par value 
of $80,000 really to Lincoln, who assigned it to his sub¬ 
scribers, for the $40,000 or $9,000 worth of property. 
Unless there was some bona fide appraisement or valuation 
at $80,000 of the property turned over by Lincoln for the 
8,000 sha^*es of stock directed to be issued to him, Lincoln 
and his assignees assumed and undertook to pay par, 
and if the value of the property turned over by him to the 
company was less than the par value of the stock, Lincoln 
and his assignees are liable in assumpsit to the company for 
the balance to make the stock fully paid, for there was no 
subsequent release by the company of the stockholders’ 
liability to pay par for the stock. 

The only resolution, or contract, if any contract at 
all, made by the company, was that passed August 4^ 
181^97, by the incorporators that— 
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‘‘Mr. Lincoln offers to the stockholders [and there 
were none] the proposition to turn over to the 
company the entire plant, . • for 8,000 

shares of the company’s stock.” 

The company, by this resolution, does not agree to sell 
its stf)ck at less than par, Lincoln does not offer to buy the 
8,000 shares at less than par, and Lincoln does not offer 
to buy the stock at par and pay for it in property. 
The company does not sell its stock and take the prop¬ 
erty at a valuation equal to par, in payment. Lincoln 
simply offers to turn over the property to the company 
for 8,000 shares of stock. The resolution does not 
read, nor imply, that the company will take the property 
in full payment for the 8,000 shares. It simply means 
that the company will turn over to Lincoln eight 
thousand (8,000) shares for the property. If the 
property was worth $80,000, Lincoln had paid in full; 
or if the company valued the property or appraised it at 
$80,000 (when it was worth only $9,000 or $40,000), the 
company as a going concern might be estopped from claim¬ 
ing the stock not fully paid. But the property was known 
to every party concerned, Lincoln, the incorporators and 
the company, to be worth at most $40,000, and there was 
no appraisement whatsoever that it was worth $80,000. 
There could have been no bona fide appraisement of the 
property at $80,000, especially in view of the statement 
made in that meeting that the stock was only worth what 
the property was worth (all parties knowingit was worth 
at most $40,000). 

The company then having turned over to Lincoln 8,000 
shares of stock, and Lincoln having turned over to the 
company property which cost him $9,000 and which 
the parties passing the resolution had agreed to buy from 
him for $40,000, the company received no more than the 
property, worth at most $40,000, and, therefore, we sub- 
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mit, the takers and holders of the stock, Lincoln and his 
assignees are liable to the company in assumpsit for the 
unpaid balance of at least fifty per cent (50%) of the par 
value of the eight thousand (8,000) shares. There 
that “gross and obvious overvaluation” referred to in 

Coit vs. Gold Co., 119 U. S., 343. 

In Great Western Telegraph Co. to use, etc., vs. Gray, 
122 Ill., 630, the court held that where a contract of sub¬ 
scription to the capital stock of a telegraph company pro¬ 
vided that each subscriber should take the number ol 
shares set opposite his name, and pay for the same ui 
instalments, 5 per cent to be paid down, and the balance 
as the directors, from time to time, might order; and 
further provided that the company agreed that when 40 
per cent of the par value of the shares shoiild be paid m, 
the number of shares subscribed by him should be issued 
to him as full paid stock of the company, that the promise 
of the company to issue full paid shares upon payment of 
the 40 per cent, did not operate to limit the subscribers 
liability to the payment of such per cent of the par value 
of the stock, but that the remaining 60 per cent might be 
collected after the issue of the stock; held also that the 
words at the top of the subscription paper, “assessments 
not to exceed $10 per share” could not in any way 
qualify the express promise to pay in the body of the 
■ instrument. 

“The construction which the defendant would 
place upon his contract that the payment of forty 
per cent of the par value of the shares is a full 
compliance, and that haying paid such forty per 
cent, he is not further liable, is not admissible. 
The company’s promise, when forty per cent is 
paid, to issue certificates for the shares as full paid 
stock, may well consist with the defendants 
promise to pay the par value of the shares, and 
the issuance of such certificates after the payment 
of forty per cent may well consist with the liability 
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remaining on the defendant to pay the other sixty 
ne^^cent 'Such promise of the company thm does 
n^t derate to Uwy that made by the de- 

fendairt and to limit his liability to 

fnrtv ner cent of the par value of the share, io 

giveVthat effect, it should have been expressly ^ 

declared. Nor, as we nt°act 

at the top of the paper, on which the contract 

is written ‘assessments not to 8 

sha^e,’ assist to limit the liability of the de¬ 
fendant to ten ($10.00) dollars a share. 

“Assuming those words as incorporate into the 

cnS wh‘.....r th* be, « » 

not assign to them any such effect j to in anywte^ 
nualifv the express promise naade hy .''Pe ae 
?pndant. In connection and on the same line with 
those words, are also the words and figures capita 
S^OOOOO, shares $25,’ showing no 'eep^ion 

?o reducd the capital ofu’s“45 the 

Solder had a certific^e for the-hde number 
of shareit agreed to be taken, and the wo^_ non 
assessable’ together with the u ^^ly 

stamped across the certificate, J 

twenty'per cent had been paid, and yet the 
holder was held liable for the remaining eighty per 

cent.” 

This contract was the same as in Great Western 
ns. Co. fs. Purdy, 162 U. S., 329, where it was m effect 

imilarly construed by the Supreme Court. , . 

In Scoville .s. Thayer, 105 U. S., 143, the subscribers 
,0 stock paid 20 per cent on their shares and entere 
nto an agreement with the company that “o further ^ 
lessments should be made thereon, and eertificato for 
;ull paid shares were issued to them. The cour y 

“Thayer was the holder of 285 shares of the 
first two issues of stock. On 200 of these shares he 
had paid to the company S20 per share. . • • 

^ ‘The other stockholders paid the same amounts 


on the shares of stock, . . . held by them. 

By agreement made at the date of the several 
issues of stock, the amounts paid thereon were 
credited to the subscribers, and the balance 
unpaid credited by ^discount,’ and certificates 
as for full paid shares were delivered to the 
subscribers, and the stock account between them 
and the company balanced by such ‘discount.’ ” 

The company went into bankruptcy, and Scoville was 
appointed assignee in bankruptcy; and the bankruptcy 
court decreed a call or assessment upon the stockholders 
of enough of the unpaid balance to settle the company’s 
debts. 

“The stock held by the defendant was evidenced 
by certificates of full paid shares. It is conceded 
to have been the contract between him and the 
company that he should never be called on to pay 
any further assessments upon if. The same con¬ 
tract was made with all the other shareholders and 
the fact was known to all. As between them and 
the company, this was not forbidden by the char¬ 
ter or by any law or public policy, and as between 
the company and the stockholders was just as 
binding as if it had been expressly authorized by 
the charter.” 

“If the company for the purpose of increasing 
its business^ had called upon the stockholders to 
pay up that part of their stock, which had been 
satisfied by ‘discount’ according to their con¬ 
tract, they could have successfully resisted such a 
demand. No suit could fiave been maintained by 
the company to collect the unpaid stock/or such a 
purpose. 

“But the doctrine of this court is that such a 
contract, though binding on the company, is a 
fraud in law on its creditors,which they can set 
aside; that when their rights intervene and their 
claims are to be satisfied, the stockholders can be 
required to pay their stock in full. 

“The reason is that the stock subscribed is 
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considered in equity a trust fund for benefit of 
creditors.-Sawyer es. Hoag, 17 Wall 610^ 

“It is so held out to the public, who have no 
means of knowing the private 

tween the corporation and its stockholders. 1 e 
creditor has, therefore, the right to presume that 
the stock subscribed has been or will be p P, 
and if it is not, a court of equity will at his in- 

,h. vL., o, . ..«rl ol 
coir«,t b.l.«n Ih, company an^ts 
stockholders was this, namely, that the sto 

chould pay. »y, loc »" S 

HnlUrs per share on their stock and no more, u 

:SS,"rn “'‘mtkeTcfli^Sp 

on the stock as the satisfaction of the claims 

‘^’^^^When^the company was adjudicated a^^ank- 

]hul’e^uLuy^cmstn!^d!%hdT duty was to collect 
a suSt upon ths unpaid stock, whrch 

with other assets of th^ company would be 
sufficient to satisfy the claims of creditors. 

“It is well settled that when stock i® 
to be paid upon call o the company, and the 
company refuses or neglects to make t , 

3 of equity may itself make the call if the 
interests of the creditors require it. The court 
will do what it is the duty of the company 

*^°“In this case, there was no obligation resting 
on the stockholder to pay at all until s®"'® 
thorized demand in behalf of creditors was made 
for payment. The defendant owed the (^editors 
Mthtng and he owed the company nolhmg saw 
such unpaid portion of his stock as m^Mbe 
sary to satirfy the claims of the 
the bankruptcy of the company, his obligation 
was tr^y to the assignee, upon demand, such 
In amount upon his unpaid stock as would be 
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sufficient, with the other assets of the company, 
to pay its debts. 

^‘But not only was it necessary that the amount 
required to satisfy creditors should be ascertained, 
but the agreement between the company and the 
stockholder to the effect that the latter should 
not be required to make any further payments 
on his stock should be set aside as in fraud of 
creditors. No action at law would lie to recover 
the unpaid balance due on the stock until this 
was done. The proceeding for an assessment in the 
bankruptcy court was in effect a proceeding to 
accomplish two purposes: First, to set aside the 
contract between the company and the stock¬ 
holder; and, second, to fix the amount which 
he should be required to pay. Until these things 
were done, the cause of action against the stock¬ 
holder did not accrue, although his primary 
obligation was assumed at the time when he sub¬ 
scribed for the stock.” 

In Martin vs. S. Salem Land Co., 94 Va., 23, there was 
a specific agreement between the company and the 
the stockholder that only 30 per cent of par should be 
paid. In Upton vs. Tribilcock, 91 U. S., 45, full paid and 
non-assessable shares were issued on payment of 20 per 
cent of par. In Great Western Ins. Co. vs. Gray, 122 III., 
630, and in Great Western Ins. Co. vs. Purdy, 162 U. S., 
329, there was a specific agreement between the com¬ 
pany and the subscribers that full paid shares were to 
issue on payment of 40 per cent of par. In Scoville vs. 
Thayer, 105 U. S., 143, the subscribers paid 20 per cent 
and entered into &n agreement that no further assess¬ 
ments should be made, and received full paid and non¬ 
assessable shares. 

Yet, in each instance the court required payment of 
the par value for the benefit of creditors. 

In the case at bar, there was no such agreement. There 
was simply a payment of 50 per cent of par with nothing 
said as to the residue. 







This court said in Gilbert vs. Endowment Association, 
10 App. D. C., 316-339: 

“We are not aware of any decision of the Su¬ 
preme Court of the United States which modifies 
in any manner the doctrine stated by that court 
in the case of Sawyer vs. Hoag, 17 Wall., 610, and 
followed and applied by it in the subsequent cases 
of Upton vs. Tribilcock, 91 U. S., 45; Sanger vs. 
Upton, 91 U. S., 56; Webster vs. Upton, 91 U. S., 
65; Hatch vs. Dana, iOl U. S., 205; Morgan 
County vs. Allen, 103 U. S., 498, and Scoville vs. 
Thayer, 105 U. S., 143, that the capital stock of a 
corporation constitutes a trust fund to which all its 
creditors can rightfully look for the satisfaction 
of their claims, which can not be withdrawn 
without their consent. On the contrary, t^at 
doctrine is reaffirmed in all subsequent cases.” 

The cases heretofore referred to have been instances of 
subscriptions payable in money, but the rules are the 
same where stock is only partially up paid in property. 
It is true that the Supreme Court held in Coit vs. Gold 
Amalgamating Co., 119 U. S., 343, 345, that “where the 
charter authorizes capital stock to be paid in property, 
and the shareholders honestly and in good faith put in 
property instead of money in payment of their subscrip¬ 
tions, third parties have no cause of complaint,” and 
“where full paid stock is issued for property received 
there must be actual fraud in the transaction to enable 
' creditors of the corporation to call the stockholders to 
account. A gross and obvious overvaluation of the prop¬ 
erty would he strong evidence of fraud.” Citing Boynton 
vs. Hatch, 47 N. Y., 225; Van Cott vs. Van Brunt, 82 
N. Y., 535; Carr vs. Le Fevre, 27 Pa. St., 413. 

In Coit vs. Gold Amal. Co. there was an actual valua¬ 
tion of the property paid for the stock. The court said: 

“Previously to the charter the corporators had 
been engaged in mining operations, conducting 
their business under the name and title which 
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they took as a corporation. Upon obtaining the 
charter, the capital stock was paid by the proi^ 
erty of the former association, which was esti¬ 
mated to be of the value of $100,000, the shares 
being divided among the stockholders in propor¬ 
tion to their respective interests in the property. 
Each stockholder placed his estimate upon the 
property, and the average estimate amounted 
to $137,500. This sum they reduced to $100,000, 
inasmuch as the capital stock was to be of that 
amount.” 

Was any such course attempted in the organizifttion 
of the Metropolitan Coach Company? Was there not a 
gross and obvious overvaluation of the property Lincoln 
“turned over” to the company for the 8,000 shares of 
its stock of the par value of $80,000, practically all of 
which shares he had previously sold at 50 per cent of par 
to the parties who voted to give the stock to him? Did 
the shareholders honestly and in good faith put in prop¬ 
erty instead of money in payment for their subscrip¬ 
tions? 

In the later case of Lloyd vs. Preston, 146 U. S., 630, 
the Supreme Court had before it an attempt to pay up 
stock in property. It was very similar to the case at bar. 

In the first place, as said by the court, “the stockholders 
of the company were to be subject to the liabilities im¬ 
posed by the law of Ohio, namely, “full payment in money 
or its equivalent;” secondly. Harper agreed to sell thirty 
miles of railroad to the company for $1,800,000 par value 
of the securities of the company, including $600,000 in 
stock, there being no resolution or specific agreement 
between him and the company, that the stock should 
be full paid; thirdly, that the property was, admittedly, 
grossly overvalued, and this overvaluation was known to 
all parties concerned. 

The court said: 

“The bare statement of the facts attending the 
organization of the railroad company fully justifies 
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the opinion of the court below that the entire 
organization was grossly fraudulent from first to 
last, without a single honest incident or re- 
deeming feature.” 

Lloyd vs. Preston, 146 U. S., 630-642. 

The decision of the Iowa Supreme Court in Boulton 
Carbon Co. as. Mills, 78 Iowa, 460, 5 L. R. A. 649, might 
almost be adopted as decisive of the case at bar. The 
facts therein are substantially the ^me as m the or¬ 
ganization of the Metropolitan Coach Company- 

A company was organized with a capital of $100,000. 
Three days after the articles of incorporation were ^ 
resolution was pa^ by the directore accepting a bill 
of sale of an electric plant for the whole capital stock, 
which was directed to be issued to the three owners of the 
plant. The defendant subscribed for fifteen shares of the 
par value of $1,500 for which he paid $500, and receive 
Ltificates therefor from the company by JreeUon oHhe 
three parties who were former owners of the plant. 1 he 

company received no money. The court said : 

“It must be conceded that all of the original 
stockholders knew that this property was sold to 
the corporation at a gross overvaluation, or, rather 
that it^^was taken at more than three times its 
Sue This was manifest to all of them, because 
it was part of the original agreement or under¬ 
standing that they should have their stock at 
88' ner cent of its par value. It makes no differ- 
SceTn their rights and obligations that the stock 
triSued in the first instance in a block to Bowen 
Pilcher and Vaughn, and then reissued to the de¬ 
fendant and others. The undisputed feet re¬ 
mains that the defendant was an ‘SlShe 

for fifteen shares of the par 
admits that he has paid but $500 , 

“The court below was fully warranted by th 
evidence in finding that the stock heW by the de¬ 
fendant was never paid for in any other way than 





by the transfer of the said property at less than, 
one-third of the par value of the stock, and that the 
defendant well knew this to be a fact. 

“The organization of the corporation, and the 
per cent to be paid for the stock, and the issuance 
and acceptance of the stock, all appear to have 
been parts of one transaction, and the court might 
well have found, as it no doubt did, that the is¬ 
suance of the stock to the several parties was the 
same as if Vaughn, Bowen, and Pilcher had not 
been intermediate parties in the enterprise. It is 
insisted in argument for appellant that all the 
evidence tending to show fraud in the organiza¬ 
tion of the corporation and the issuance of the 
stock was incompetent, because fraud was not 
pleaded in the petition. But under the facts 
of the case this was not necessary. The evidence 
shows without conflict that the defendant re¬ 
ceived $1,500 in stock, for which he paid but 
$500. And evidence offered by defendant tending 
to show that the plant was believed to be worth 
$50,000 was properly excluded. It could not be al¬ 
lowed to have the effect of rebutting the conceded 
facts. 

“In Taylor on Corporations, sec. 545, in speak¬ 
ing of payment of stock in property, the author 
says: Tf the property received is grossly unequal 
in value to the par value of the shares, the share¬ 
holder who received the shares originally, or his 
subsequent transferee with notice of the circum¬ 
stances, may be compelled to make up the differ¬ 
ence in value in a suit brought by or on behalf of 
the persons injured thereby;’ citing Bailey vs, 
Pittsburg & C. Gas, Coal & Coke Co., 69 Pa., 
334, and Boynton vs. Hatch, 47 N. Y., 225. Under 
the rule of these cases, if the defendant’s claim be • 
true, that he took his shares of stock from Vaughn 
as full paid shares, his liability would be the same 
as that of Vaughn, because he knew the circum¬ 
stances under which it was issued.” 

The decision in Wetherbee vs. Baker, 35 N. J. Eq., 501, 
is to the effect that transactions under statutes authoriz¬ 
ing corporations to purchase property and issue stock in 
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gift r ' v. ; 


payment for it, or to accept property in payment for 
subscriptions to the capital stock are upheld only where 
the agreement to purchase property and pay for it in 
stock has been made in good faith and the property taken 
in payment of stock subscriptions has been put in at a 
fair bona fide valuation. 

Courts inflexibly enforce the rule that payment of 
stock subscriptions is good as against creditors only 
where payment has been made in money, or what may 
fairly be considered as money's worth. 

Five persons bought a tract of land and organized 
themselves into a corporation. In the certificate of in¬ 
corporation, the capital was fixed at $100,000, and these 
persons subscribed for all of the capital stock and became 
directors of the company. The consideration for the 
purchase was fifty thousand ($50,000) dollars. Deed 
was made directly to the corporation and it gave its ob¬ 
ligations for the whole purchase money. The directors 
then appraised the land at one hundred thousand 
($100,000) dollars, and credited fifty thousand ($50,000) 
dollars of that valuation as a payment of fifty per cent 
( 50 %) on the subscriptions to the stock. The lands were 
not worth more than the orginal purchase money, and the 
company acquired no other property, real or personal. 
In a suit brought by a creditor of the corporation against 
subscribers to the stock to compel them to pay their sub¬ 
scriptions, in order to satisfy debts of the corporation, 
held that as against creditors of the corporation, the al¬ 
lowance of a credit of fifty per cent (50%) on subscriptions 
of stockholders was invalid, and that the stockholders were 
liable for the whole amount of their subscriptions. 

In Easton Natl. Bank vs. Am. Brick & Tile Co., 70 
N. J. Eq., 732, subscribers to stock, upon payment 
of $8.33 per share, caused to be issued paid-up shares of 
par of $25. To the enforcement of ^ch contract, tainted 
with illegality, the court would not lend its sanction. 
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is elementary law that the issuance of partly 
paid shares of stock as having been fully paid and 
as not subject to future assessment or calls is 
fraudulent, both as to shareholders in the cor- 
IK)ration and as to its creditors. It is fraudulent 
as to stockholders, because parties who havfe fully 
paid for their shares are made to contribute 
larger sums to the capital of the corporation 
than stockholders who do not fully pay for their 
stock, out who, notwithstanding, insist upon divi¬ 
dends equal to those earned by shares fully paid 
up. It is fraudulent as to creditors because to the 
extent that shares are not fully paid up, creditors 
are deprived of security for their claims against 
the company.^’ 

Agreement by a company and its stockholders that 
capital stock be issued to them without full payment to 
the company in money or property equivalent in value to 
par is Void, because contrary to policy of the statute. 

Thus when a scheme is entered into whereby stock is 
first s^scribed to by one person and then surrendered by 
him to the corporation and by the corporation sold as 
full paid on receipt on 10 per cent or 20 per cent of par 
value, the creditors may recover'the difference between 
the par and the amount paid. 

Ailing vs. Wenzel, 35 III. App., 246. 

The auditor in making his report to the equity court, 
in the case of Pillsbury vs. Metropolitan Coach Company, 
on which the assessment sued upon here was made, said: 

“The transaction itself is of such character 
and naagnitude as to disturb the ordinary business 
conscience, for what cost Lincoln and his asso¬ 
ciates eight or nine thousand dollars he was to re¬ 
ceive eighty thousand dollars in payment.^' 

Do not the admitted facts justify the auditor's state¬ 
ment? Do not the admitted facts show that at most the 


stock was only one-half paid for to the company? That 
the company received only 50^ of par and that every 
original stockholder knew that to be so? That the ap¬ 
pellee, as one of the incorporators, participated in the 
entire transaction and admittedly paid only one-half of 
par for his stock? 

II. 

Is This Suit a Proper Proceeding to Enforce the De¬ 
fendant’s Liability? 

The attempt to collect from appellee and other stock¬ 
holders a small fraction of the unpaid 50 per cent 
of the par value of the stock held by them, was initiated 
by the filing of a judgment creditors’ suit in equity, the 
ascertainment in that suit of the liabilities and assets 
of the Metropolitan Coach Company, the decree of the 
equity court calling upon appellee and other stockholders 
to pay an assessment, sufficient to meet the unpaid 
liabilities of the company; and upon refusal of the ap¬ 
pellee to pay his assessment, this suit at law. 

This is precisely the course taken in Great Western 
Telegraph Co.'vs. Purdy, 162 U. S., 329. It is the same 
as was adopted in Scoville vs. Thayer, 105 U. S., 143. 

In the latter case, where there was a specific agree¬ 
ment between the company and the stockholder that 
the stock was not to be assessed although only 20 per cent 
paid up, the Supreme Court said : 

“Ill this case, there was no obligation resting on 
the stockholder to pay at all until some authorized 
demand in behalf of creditors was made for pay¬ 
ment. The defendant owed the creditors nothing, 
and he owed the company nothing save such unpaid 
portion of his stock as might be necessary to satisjy 
the claims of (nxditors. Upon the bankruptcy 
of the company, his obligation was to pay to the 
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assignee, upon demand, such an amount 

his unpaid stock as would be sufficient, with the 

other assets of the companyy to pay its debts. 

• *■ 

In Scoville vs. Thayer, the suit at law was in the name 
of the assignee in bankruptcy, who, of course, had suc¬ 
ceeded to all of the legal title of company. In Great 
Western Ins. Co. t-s. Purdy, the suit was in the name 
of the company, to the use of its receiver, as in the case at 

bar. 

It has been shown, we submit, that appellee and the 
other original holders of the stock are legally indebted 
to the appellant company in an amount equal to 50 per 
cent of the par value of the stock held by them. This 
suit is to enforce payment of a small fraction of that 
unpaid balance. 

If the circumstances surrounding the organization of 
the company are construed to show that the company 
had agreed with the stockholders not to collect more than 
50 per cent of par, even then it has been shown that, for 
the benefit of creditors, the equity court has set aside that 
alleged, agreement and made an assessment against the 
stockholders; and suit at law to recover the assessment 
must be in the name of the company to whom the appellee 
was originally indebted for the full par value of the stock 
taken by him. 

In Sanger vs. Upton, 91 U. S., 56-58, the court said: 

“The order was conclusive as to the right of the 
assi^ee to bring the suit. Jurisdiction was given 
to the District court by the bankruptcy act to 
make it. It was not necessary that the stock¬ 
holders should be before the court when it was 
iha3e, any more than that they should have been 
there when ihp decree in bankruptcy was pro¬ 
nounced. That decree gave the jurisdiction and 
authority to make the order. The plaintiff in 
error could not, in this action, question the validity 
of the decree, and for the same reasons, she could 
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not draw into question the validity of the order. 

As a stockholder she was an integral part 
of the corporation. In the view of the law she was 
before the court in all the proceedings touching 
the body of which she was a member. 


In the District of Columbia a receiver of a corporation 
suing for assessment on unpaid stock ordered by equity 
court, must sue in the name of the corporation, bui 
must be in name of party holding legal title. 

Glenn vs. Busey, 5 Mackey, 233. 

Glenn vs. Marbury, 145 U. S., 499. ^ 

Armstrong vs. Norton, 15 App. D. C., 223. 

High on. Receivers, sec. 209. 


Glenn vs. Marbury, 145 U. S., 499, is directly m point. 
It was a suit brought by Glenn, as trustee, to recover 
an unpaid subscription to stock, and the Supreme Court 
held that in this District such suit must be brought in the 


name of the corporation. 

“An assignee of a chose in action, in which a 
complete and adequate remedy exists at law, can 
normerely because his interest is an equitable 
one, bring ^suit in equity for the recovery of the 
demand. He must bring an action at law in the 
name of the assignor to his own use. This is true 
of all legal demands standing in the name ot a 
trustee, and held for the benefit of cestuuque trust. 


If there is any unpaid balance of stock subscrip ion 
due by the appellee in the case at bar, it is assured y 
due to the Metropolitan Coach Company, and y i 
held in trust for the creditors of the corporation. Ihe 
creditors, represented by the receiver, must eilforce their 
claim at law by suit in the name of the company to the 


use of the receiver. 

The decisions are all to the effect that unpaid stock 
subscriptions are legal debts due to the corporation, and 


even in those cases where it has been held that the com¬ 
pany, as a going concern, could not collect such unpaid 
balances, as said in Glenn vs. Marbury: 

‘'Undoubtedly, the express company, having 
refused or neglected to make the necessary call 
or assessment, a court of equity could itself make 
it, if the interest of creditors required that to be 
done. In other words, as said in Scoville ys. 
Thayer, 105 U. S., 143, and repeated in Hawkins 
vs. Glenn, 131 U. S., 335, ‘the court will do what 
it is the duty of the company to do.’ See, also, 
Glenn rs. Williams, 60 Md., 93, 113, 114. But 
the making of the call or assessment by the court 
for the company does not, in the absence of some 
statutory provision on the subject, change the 
rule that a demand upon the stockholder to nieet 
a call or assessment, by competent authority, 
must be enforced in the na,me of the person or 
corporation holding the legal title to the stock 
subscription.” 

The chancery court had power and jurisdiction to 
make assessments upon the unpaid subscriptions to 
capital stock of a corporation to raise funds with which 
to pay its debts and the decree of the court determining 
and making an assessment upon the capital stock for 
such purposes was binding and effective upon stock¬ 
holders, who were not, in their individual capacities, 
parties to the cause. 

It was not competent to the defendant to plead and 
rely upon the Statute of Limitations of this State as 
bar to the various debts due from the corporation and 
which had beep found to be owing and adjudged to be 
paid by the decree of chancery court, and for the pay¬ 
ment of which the assessment upon unpaid subscriptions 
to stock was ordered. 

Statute of limitations begins to run only from time 
of the call, and could form no bar to the right to recovery 

in this case. 
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Matters concluded by the chancery decree were: 1. 
Debts due by the company, the consideration upon which 
any particular claim was founded, its legality, suffi¬ 
ciency, and justice. 2. The right and duty of the chan¬ 
cery court to levy a call upon unpaid subscriptions and 
in actually making the call adjudicated and settled the 
question as to the necessity and amount of the call, 
and the further question whether the judicial power to 
make the call was barred by the Statute of Limitations. 

Glenn vs. Williams, 60 Md., 93. 

A stockholder is bound by decree against a corpora¬ 
tion, such as making an assessment in enforcement of a 
corporate duty, although not a party as an individual, 
but only through representation by the company. 

Although the corporation has ceased business, its 
corporate powers remain unimpaired for collection of 
assets, enforcement of liabilities and payment of its 
debts. 

Statute of limitations runs only from call. 

stockholder can not set up plea of limitations against 
the debts which the company might have pleaded. 

Adjudication of a court in suit properly brought and 
where it had jurisdiction as to subject-matter and parties 
can not be reviewed or impeached in a collateral suit, 

except for fraud. . 

Subscriptions to stock are ass^ets, and corporations be¬ 
ing insolvent, the existence of creditors subjects these assets 
to the rules applicable to funds held in trust; and stat¬ 
utes of limitations do not commence to run in respect 
to them until after a call and assessment has been made. 

Glenn vs. Liggett, 135 U. S., 533. 

Hawkins vs. Glenn, 131 U. S., 319. 

In Great Western Telegraph Company vs. Purdy, 162 
U. S., 329-336, the court held that the order of the equity 
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court was in effect, as it was in terms, simply a “call or 
assessment” upon all stockholders who had not paid for 
their shares in full. It was such as the directors might 
have made before the appointment of a receiver; and in 
making it the court, having by that appointment assumed 
the charge of the assets and affairs of the corporation, 
took the place and exercised the office of the directors. 

Scoville vs. Thayer, 105 U. S., 143, 155. 

Hawkins vs. Glenn, 131 U. S., 319, 329. 

Glenn vs. Saxton, 68 California, 353. 

Great Western Telegraph Co. vs. Gray, 122 

Illinois, 630, 640. 

Great Western Tel. Co. vs. Loewenthal, 154 

Illinois, 261. 

“The order of assessment, whether made by the 
directors as provided in the contract of subscrip¬ 
tion, or by the court as the successor in this re¬ 
spect of the directors, was doubtless, unless di¬ 
rectly attacked and set aside by appropriate 
judicial proceedings, conclusive evidence of the 
necessity for making such an assessment, and to 
that extent bound every stockholder, without per¬ 
sonal notice to him. 

“But the order was not, and did not purport to 
be a judgment against any one. It did not under¬ 
take to determine the question whether any par¬ 
ticular stockholder was or was not liable in any 
amount. It did not merge the cause of action of 
the company against any stockholder on his con¬ 
tract of subscription, nor deprive him of the right, 
when sued for an assessment, to rely on any de- 
* . fense which he might have to an action upon that 
contract. 

“In this action, therefore, brought by the re¬ 
ceiver, in the name of the company, as authorized 
by the order of assessment, to recover the sum 
supposed to be due from the defendant, he had the 
right to plead a release, or payment, or the stat¬ 
ute of limitations, or any other defense, going to 
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show that he was not liable upon his contract of 

subscription. . . 

“A court of equity has jurisdiction to appoint a 
receiver for the corporation when its board of di¬ 
rectors are guilty of mismanagement, and order 
him by suit in the corporate name, to collect 
unpaid subscriptions to the capital stock, by service 
of process, on the corporation alone. And in an 
action so brought by him, the validity of the decree 
appointing the receiver can not be questioned by 
defendant stockholders- 

“A stockholder is not a necessary party to suit 
against a corporation, wherein a receiver is 
appointed and call made for unpaid balance of 

subscription to stock. , ^ ^ r .1 

“The assessment was made by the court lor tne 
purpose of paying the debts due from the com¬ 
pany, and after finding the amount of those debts, 

• and the proper assessment to be made pro rata, 
upon the stockholders for that purpose. 

The rule to be deducted from all the decisions does not 
differ materially from that laid down in the Great West¬ 
ern Tel. Co. fs. Purdy, 162 U. S., 329, to the effect that 
an assessment which purports simply to make a levy 
upon all stockholders is not conclusive of the question 
whether or not a particular stockholder is or is not liable 
in any amount, but that it is conclusive of the necessity 
for making the call or assessment; that is to say, it is 
conclusive so far as it decides the amount of the liabilities 
and assets of the corporation and the need of making 
an assessment to such amount as it orders. 

“In the case of Glenn tw. Williams, 60 Md., 93, this 
court held that a decree of the Virginia court mak¬ 
ing assessments on stock of a Virginia corporation 
held by stockholders who were not parties to the 
suit, was valid and binding on them, both as to the 
necessity for the assessment add, the amount 
thereof. It was there said that ‘when the court 
obtained jurisdiction of the corporation, every 
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stockholder, in his corporate capacity, was a party 
to the suit, and supposed to be represented 
by the president and directors, who were intrusted 
with the management of theeorporate interests of 
all the stockholders;’ and again, it was said, ‘the 
judgment is conclusive against the corporation 
and its property, and upon principal >those who 
hold its property or funds for the payment of debts 
ought to be concluded, except where there has 
been fraud or collusion. Approved in Hawkins vs. 
Glenn, 131 U. S., 330. 

“Of course, it does not decide that one who is 
alleged to be a stockholder is precluded by such a 
decree, in a case to which he was not personally a 
party, from showing that he was not a stockholder 
or that he had actually paid for the stock subscribed 
for by him, but when the fact is established that 
he is the owner of stock sub^ribed for by him, 
liable to assessment, which is hot paid in full, the 
assessment made by a court of equity having 
jurismction over the corporation is binding on 
him.” 

Castleman vs. Templeman, 87 Md., 546-548. 

“When a suit is brought by a judgment creditor 
against an insolvent corporation to wind up its 
affairs and collect its unpaid stock subscriptions 
and other assets, and distribution thereof, the de¬ 
fendant corporation represents all its stock¬ 
holders and a judgment therein making an assess¬ 
ment upon stockholders on their unpaid •.sub¬ 
scriptions is conc^sive upon the stqc^olders and 
can not be collaterally attacked; thou^, of course, 
when a stockholder is sued upon such a call, purr 
suant to such judgment, he has the right to deny 
that he subscribed for the stock, or that he is a 
stockholder.” ^ 

Calloway vs. Glenn, 105 Ky., 648'. 
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“Indeed I do not find it has ever been decided 
' . that a receiver can sue.in his own name 

debt, claim, or demand of a party of whose effects 
he has been appointed receiver, or to recover the 

possession or control of any real 
in action of such party, unless some statute has 
enabled him. He has always been regarded not 
'as, having the legal right, but. as mere custodian 
to take charge of the property during a pending 

■ i-*;!!Hr.n . He must bring suit (against 

' ’ a\hird party) in the name of him who has the legal 

" ”^“There is no act of the assembly in this State 
that gives to a receiver of a court of equity any- 
tWng more than an equitable interest in the Prop- 
prtv or rights of action committed to his charge, 
or Uich invests him with the legal ownership 
,, ll; ^ms therefore to follow that he can not sue 

liis own name. 

■ ^ Yaeger vs. Wallace, 44 Pa. St., 294. 

The naked legal title to a subscription to the stock of 
a corporation does not pass to its receiver. 

Coler vs. Grainger Co., 74 Fed., 16. 

We consider the law to be that a receiver of a corpo¬ 
ration appointed by a court of equity can not bring sui 
in his own name to recover property of the corporation 
which has never been in his possession, unless he is au¬ 
thorized so to do by statute, or by the decree of a court 
of competent jurisdictidn to give 

unless the property has been conveyed to him. Courts ot 
eauitv can^not transfer the property unless authorized 
by statute, although they can compel the defendant to 

transfer the title. 

Wilson vs. Welch, 157 Mass., 77-80. 

The liability of the stockholders upon unpaid sub- 
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scriptions is that of debtors to corporation,-and'the 
claims against them pass to assignee in bankruptcy.’: - 
Terry vs. Anderson, 95 U. S., 628-635. “ 

Suits in the name of assignees or trustees in bank¬ 
ruptcy to recover unpaid stock subscriptions are, of 
course, proper, because, by the law, all title and property 
of the bankrupt pass to the assignee or trustee. 

Hatch V. Dana, 101 U. S., 105, 115. 

The present case is stronger in favor of our contentions 
than Great Western Ins. Co^ vs. Purdy, and Same vs. 
Gray. In the Purdy case, the company specially agreed 
to issue paid-up and “non-assessable” stock on payment 
of 40 per cent of par, yet the court held the stockholder 
liable for the remaining 60 per cent of par in suit at law 
in name of company to use of a receiver appointed by 
an equity court in a creditor’s suit wherein the call was 
made against the stockholder. 

In our case, the Metropolitan Coach Company issued 
full paid “non-assessable” shares upon the admitted 
payment of only 50 per cent of par to the knowledge of 
all concerned, and with no agreement by the company 
not to call for the remainder of par value. 

Upton vs. Tribilcock decided that the mere issue of 
stock certificates marked “full paid” and “nonassess¬ 
able” did not preclude the company from demanding 
full payment of par. 

It is submitted that the agreed facts here plainly 
show that the stock held by appellee was only paid for 
to the extent at most of 50 per cent of par; that there 
was no agreement on the part of the company limiting 
its right to demand par for the stock issued to him, and 
that he is legally indebted to the appellant for the balance 
of par. That even in the event it be considered that ap¬ 
pellant as a going concern could not have assessed appellee, 
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yet by, .the proceedings taken in equity the right of the 
compMiy to, demand full payment at par for the benefit 
of creditors has been established by decree therein, and 
that in either event enforcement of appellee’s duty to 
contribute sufficient to pay the corporate debts must be 
by suit at law in the name of the appellant. 

Respectfully submitted. 

RALPH P. BARNARD, 

■ GUY H. JOHNSON, 

Attorneys for Appellant. 
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j|ottrt of pisirict of ||oIttmbia 


January Term, 1914. 


No. 2646. 


THE METROPOLITAN COACH COMPANY, a Corpora¬ 
tion, TO THE Use of MASON N. RICHARDSON, 
l^ECEivER, Appellant, 

V8. 

WILLIAM J. FREUND, Appellee. 


BRIEF FOR APPELLEE. 


Facts in the Case. 

Inasmuch as there are no disputed facts and as the record 
contains an agreed statement of facts, appellee invites the 
attention of the court to the said statement as contained on 
pages 13 to 29 of the record. 

ig 




Analysis of Argument. 


A. This suit should have been brought in the name 

OF THE RECEIVER INSTEAD OF THE CORPORATION. 

B. Effect of the orders of the equity court making 

THE ASSESSMENT AGAINST THE DEFENDANTS. 

C. StOCKHOLDESIS are only liable according to THE 
LAWS OE’ THE DOMICILE OE' THE CORPORATION, WHICH IN 
THIS CASE IS Virginia. 

D. Status of defendants Freund, Allen and Judd, 
and of Macafee's Assignors. They are either 

1. OHgiual subscribers and 

d. CcLTi purchase stock o.t less than pn'if and 
b. Are liable only to the extent agreed upon. 

Or 

2. Pwxhasers from an original subscriber, and not liable 

if Lincoln’s stock was fully paid. 

a. If such purchasers, then Lincoln was the original 

subscriber and stockholder. 

ah Delivery of stock certificate was not necessary to 

make Lincoln stockholder. 

ah Stock may be issued for property, 
a®. The value to the corporation is the proper stand¬ 
ard, and this includes intangible assets such as transfer 
privileges and good will. 

a^. The valuation placed upon the property by the 

incorporators is conclusive in the absence of fraud. 

• 

E. Macafee is an innocent purchaser of full-paid 
and non-assessable stock without notice of non-pay¬ 
ment. 

F. What stockholders are liable. 
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1. Insolvency of some does not increase liability of solvent 
stockholders. 

a. Presumption of solvency. 

b. Facts as to solvency. 

G. To WHOM LIABLE. 

1. Not to stockholders or creditors with knowledge. 

H. For what debts liable. 

I. Not for torts. 

2. Not for services rendered receiver. 

3. Not for costs and expenses. 

Can This Swit Be Maintained in the Name of the 

Corporation? 

It will be noticed that the suit is brought in the name of 
the corporation to the use of the receiver (R., 1). It is 
contended by the appellant that this may be done by virtue 
of an order of this court sitting in equity, which orders that 
“the said receiver be and he is hereby authorized, empowered, 
and directed to enforce payment” of the amount assessed 
against these defendants “by suit at law or other requisite 
proceedings” (R.> 27). It is the receiver who is authorized 
to sue, not the corporation. 

The defendants Allen, Freund and Judd, as will appear 
from said agreed statement of facts (R., 14-16), signed the 
subscription agreement of the Metropolitan Coach Company, 
and the defendant Macafee purchased stock from other 
signers (R., 14, 21). Said stock was all issued marked “full 
paid and non-assessable” (R., 20-21), and when defendant 
Macafee purchased it he had no knowledge as to what had 
been paid for the stock or that it had not been paid for at 
its full par value (R., 29). The action can only be main¬ 
tained against him on the theory that he stood in the shoes 
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of his assignors, who, plaintiff claims, had not paid full 
value for their stock. 

These assignors, as well as the other three defendants in 
these cases, paid for their stock at the price of $5.00 per 
share, which was all they agreed to pay (R., 14-16). 

The question of whether or not full value was paid under 
the laws of the State of Virginia will be discussed at a 
later stage of this brief. It may not be out of place at this 
point to invite the court’s attention to the fact that it is 
conceded in the agreed statement of facts that the original 
contract was to the effect that the $o per share paid for the 
stock was “to be in full satisfaction of all liability wnder 
the mbscription agreemenr (R., 16). There is therefore no 
basis for appellant’s contention that any other meaning can 
be assigned to it. Under these circumstances it is obvious 
that no action could have been maintained against the de¬ 
fendants by the corporaiion, which would be estopped from 
so doing. 

“An agreement that the stock should be fully paid 
was perfectly valid as between the stockholders and 

the company.” _ 

Scoville vs. Thayer, 105 U. S., 143. 

“If the certificates state upon their face that the 
shares have been fully paid up, the corporation will be 
estopped from denying the truth of this representa¬ 
tion, and cannot charge the purchaser and transferee 
with further liability, although the shares have never 

in fact been paid up.” ^-r -i^ x • 

Westminster Nat. Bank vs. N. E. Electric 

Works, 73 N. H., 465. 

Dickerman vs. Northern Trust Co., 176 U. S., 
181, 202. 

1 Morawetz Priv. Corp., sec. 306. 

Moores vs. Citizens’ Nat. B’nk, 111 U. S., 156. 

* Old Dominion Copper Co. vs. Lewisohn, 210 

U. S., 206. ^ ^ 

Stewart vs. St. L., Pt. S. &^W. R. R. Co., 41 
Fed., 736. 

Sawyer vs. Hoag, 17 Wall., 610, 619. 
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This suit being filed in the name of the corporation, its 
rights as against the defendant are concluded by its con¬ 
tract: The use plaintiff is not a plaintiff at all. His rights 

cannot be considered in the case. 

Keyser vs. Fendall, 5 Mack., 47. 

A suit is brought in this manner in order to show that the 
use plaintiff has acquired the rights of the nominal plain- 
tiff, but he can acquire no greater or higher rights than the 

nominal plaintiff had. 

1 Chitty on PI. (16th Am. Ed.), ♦!?, uote k. 
Gibson vs. Winter, 5 B. & Ad., 96. 

Lytle vs. Lytle, 2 Mete. (Ky.), 127. 

This action should have been brought in the name of the 
receiver, a course which is generally followed. 

Showalter vs. Laredo Imp. Co., 83 Tex., 162. 
Barkalow vs. Totten, 53 N. J. Eq., 573. 

Elderkin vs. Peterson, 8 Wash., 674. 

Smith vs. Johnson, 57 Ohio St., 486. 

Bausman vs. Denny, 73 Fed., 69. 

This is the practice in the State of Virginia where this 

company was incorporated. 

Vanderwerken vs. Glenn, 85 Va., 9. 

Lewis’ Adm’r vs. Glenn, 84 Va., 947. 

If this had been a District corporation, the receiver would 
undoubtedly have been the proper party plaintiff. See secs. 
439 and 775 D. C. Code. These provisions of the Code were 
not in effect at the time of the decisions in Glenn 
Marbury, 145 U. S., 499, and Glenn vs. Busey, 5 Mack, 
233, cited by appellant (p. 32 of appellants brief). 

Suit should have been brought in the name of the re* 
ceiver, as was done in nearly every case subsequently cited 
in this brief, in the Supreme Court of the United States and 
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elsewhere, except where either a statute or an order of the 
court provided to the contrary. In the case of Sanger vs. 
Upton, 91 U. S., 56, cited by appellant as an authority to 
the contrary, the suit was brought in the name of the 
assignee. So also in the cases of Glenn vs. Liggett, 135 
U. S., '533; Hawkins Glenn, 131 U. S., 319; Scoville 
Thayer, 105 U. S., 143; Glenn vs. Williams, 60 Md., 93, and 
Calloway vs. Glenn, 105 Ky., 648, all cited by appellant 
upon this proposition. In a case of this kind an assignee 
or receiver may prosecute in his own name a suit which the 

corporation could not file. 

Sawyer vs. Hoag, 17 Wall., 610, 619. 

Christensen vs. Eno, 106 N. Y., 97. 

So far has this doctrine been extended that the Supreme 
Court of the United States in the case of Bemheimer I’s. 
Converse, 206 U. S., 516, 533, held that where the statute 
of the State authorized a suit to be brought in the name of 
the receiver such receiver could even sue in a foreign juris¬ 
diction, a thing which the Supreme Court had uniformly 
prior thereto held could not be done. In that case the 
Supreme Court says (page 533) that a liability for the i^nefit 
of creditors upon a stock s^thscription is a promise directly 
to the corporation, but that such a liability where it exists 
as against a purchaser of stock “does not belong to the 
corporation, but is for the benefit of its creditors, and 
“either liability may be enforced through a receiver acting 
for the benefit of creditors under the orders of a court in 
winding up the corporation in case of its insolvency. ’ 

There is nothing in the cases of Glenn vs. Busey, 5 
Mack., 233, and Glenn vs. Marbury, 145 U. S., 499, cited by 
appellant, adverse to defendants’ position as above stated. 
In that litigation the defendant had bound himself to pay 
to the corporation the entire face value of his stock, and the 
company itself while solvent could have brought the ac¬ 
tion. In such a case it was proper that the suit should be 
brought in the name of the corporation. In the case at 
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bar the corporation is estopped from bringing the suit be¬ 
cause of its agreement with the defendant to issue the stock 
to him at 50 cents on the dollar (R., 14-16), and the action 
(if there can be any action at all) must accrue to and be 

brought by the receiver only. 

Furthermore, when the Glenn suit was filed an assignee 
of a chose in action could only sue in the name of his as¬ 
signor, and it was upon that idea that the receiver was held 
to be an improper party plaintiff. The Code (secs. 431-434, 
439, 775) has overturned all of this, and permits an assignee 
to sue in his own name, and expressly authorizes trustees 
and receivers to do so; and the matter is now controlled by 
the decision in Bernheimer vs. Converse, supra. 

Great stress is laid by appellant upon its claim (Appel¬ 
lant’s Brief pp. 30, 31) that in the case of Great Western 
Ins. Co. vs. Purdy, 162 U. S., 329, the suit was brought in 
the name of the company to the use of the receiver. The 
report of the case does not show this to be a fact. But in 
any event the court affirmed a judgment in favor of the 
defendant for reasons which appellee here will hereinafter 
urge as conclusive in his favor in this case, and the point as 
to proper party plaintiff was neither raised nor considered 

by tlie court. 

Effect of the Orders of the Equity Court Making the Assess- 
ment against These Defendants. 

It will be observed that in the equity court which made 
the assessment against the defendants no decree is rendered 
against them, nor could there be, because they were not 
parties to the suit (R., 27, 28). Indeed the'record in that 
equity suit (R., 27) will disclose that the defendant Allen 
and other stockholders against whom assessments were made 
filed exceptions urging the very grounds which this ap- 
l^ellee now urges as absolving them from liability; but those 
exceptions were stricken from the record by this court upon 
the ground that the exceptants had no status before the court 
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in that case and were not bound thereby, and the decree 
stated that the dismissal (R., 27) was without prejudice to 
their right “to raise in any other cause such objections as 
they might be advised were proper.” They have therefore 
never had their day in court, and this is the first opportunity 
they have had to urge their defenses to this assessment. 

It may be conceded that the equity court had the same 
right to make an assessment against these defendants for the 
contractual debts due to the corporation that the corporation 
would have had had it not been estopped from so doing, and 
in making such assessment the court simply stands in the 
shoes of the corporation absolved from this estoppel. The 
decree making the assessment can have no more conclusive 
effect against these defendants than would a simple de¬ 
mand for the payment of the assessment made by the cor¬ 
poration itself if it had not been estopped from so doing. 

“A stockholder is under no obligation to pay until 
the amount necessary has been at least approximately 
ascertained.” * * * “The duty of the assignees 

was to collect a sufficient sum upon the unpaid stock 
which, with the other assets of the company, would 
be sufficient to satisfy the company’s creditors. They 
were authorized to collect no more.” * * ♦ “In 

this case there was no obligation resting on the stock¬ 
holder to pay at all until some authorized demand 
in behalf of creditors was made for payment. The de¬ 
fendant in error owed the creditors nothing, and 
he owed the company nothing save such unpaid por¬ 
tion of his stock as might be necessary to satisfy the 
claims of the creditors. Upon the bankruptcy of the 
company, his obligation was to pay to the a^ignees, 
upon demand, such amount upon his unpaid stock 
as would be sufficient, with the other assets of the * 
company, to pay its debts. He was under no obliga¬ 
tion to pay any more, and he was under no obliga¬ 
tion to pay anything until the amount necessary for 
him to pay was at least approximately ascertained. 
Until then his obligation to pay did not become com- 
plete.” 

Scoville V8. Thayer, 105 U. S., 143. 
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The equity court having made a pnma facie assessment, 
it becomes necessary then to ascertain what the effect of the 
decree making the assessment is. 

The following statement of this rule is laid down by the 
Supreme Court of the United States in the case of Great 
Western Telegraph Co. vs. Purdy, 162 U. S., 329: 

“The order of that court was in effect as it was 
in terms, simply a ‘call or assessment’ upon ^ 
stockholders who had not paid for their shares in 
full. It was such as the directore might have made 
before the appointment of a receiver; and in making 
it the court, having by that appointment assumed 
the charge of the assets and affairs of the corporation, 
took the place, and exercised the office of the direct¬ 
ors. Scoville vs. Thayer, 105 U. S., 143, 155 
(26:968, 974); Hawkins vs. Glenn, 131 U. S., 319, 
329 (33:185, 191); Lamb vs. Lamb, 6 Biss., 420, 
424; Glenn vs. Saxton, 68 Cal., 353; Great Western 
Teleg. Co. vs. Gray, 122 Ill., 630, 636, 640; Great 
Western Teleg. Co. vs. Loewenthal, 154 Ill., 261. 

“The order of assessment, whether made by the 
directors as provided in the contract of subscription, 
or by the court as the successor in this respect of the 
directors, was doubtless, unless directly att^ked and 
set aside by appropriate judicial proceedings, con¬ 
clusive evidence of the necessity for making such an 
assessment, and to that extent bound every stock¬ 
holder without personal notice to him. Hawkins vs. 
Glenn’ 131 U. S., 319 (33:185); Glenn vs. Liggett, 
135 U. S., 533 (34:264); Glenn vs. Marbury, 145 
U. S., 499 (36:790). 

“But the order was not, and did not purport to be, 
a judgment against any one. It did not undertake 
to determine the question whether any particular 
stockholder was or was not liable in any amount. It 
did not merge the cause of action of the company 
against any stockholder on his contract of sub^rip- 
tion, nor deprive him of the right, when sued for an 
assessment, to rely on any defense which he might 
have to an action upon that contract. 

“In this action, therefore, brought by the receiver, 
in the name of the company, as authorized by the 

2g 
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order of assessment, to recover the sum supposed to 
be due from the defendant, he had a right to plead 
a release, or payment, or the statute of limitations, 
or any other defense, going to show that he was not 
liable upon his contract of subscription.” 


As was said by the Supreme Court of Illinois in Great 
Western Tel. Co. vs. Loewenthal, 154 Ill., 261, 268: “The 
assessment could extend no farther than would an assess¬ 
ment made by the board of directors if no receiver had 
been appointed and there had been no interference in the 

affairs of the company by the court.” 

In the case of Moss Whitzel, 108 Fed., 579, the court 


said upon this question: 

“If this defense is not permitted to the 
holder when called upon to pay an assessment b^d 
upon such judgment not conclusive ag^nst him, 
when, where and how is he to find relief from the 
uniust exaction demanded of him? He has not 
hitherto had his day in court. He had no heanng 
before the comptroller prior to the assessment. I he 
statute makes no provision for such heanng before 
the comptroller. The comptroller acts upon repo^ 
laid before him bv the receiver respecting the liabili- 
. ties of the bank and its assets. On this parte show- 
ine he decides as to the necessity and amount of the 
asLsment. This action of his is not review- 
able.” * ♦ * The plaintiff s contention would 

carry the representative character of the receiver be- 
vend what the Supreme Court has said—that he rep¬ 
resents the creditors and the association—by holding 
that he also represents the shareholders where called 
upon to pay the assessment. It seems to me that this 
would overturn the maxim that every man is enUtl^ 
to his day in court and would violate the hittn 
Amendment to the Federal Constitution, in depriv¬ 
ing the shareholders of property without due process 

f law 

^ See also Rood vs. Wharton, 67 Fed., 434; 74 
Fed., 118, to the same effect. 





Stockholders Are Only Liable According to the Laws of the 

Domicile of the Corporation, Which in This Case is Vir¬ 
ginia. 

This principle is so well settled as to need no citation of 
authority, and the following are merely referred to: 

10 Cyc., 671; 

Am. Pastoral Co. vs. Gurney, 61 Fed., 41; 

Glenn vs. Liggett, 135 U. S., 533. 

Defendants’ Position as ^Original Subscribers to Stock. 

Assuming for the sake of the argument that those who 
signed the subscription agreement must be considered as 
original subscribers to the stock, it by no means follows that 
they are liable for the fifty per cent unpaid. If the Virginia 
statute limits their liability to the amount w^hich they agreed 
to pay, this is the full extent to which they are bound, and 
this is exactly what the Virginia statute in force at the time 
this transaction took place did. 

Section 1124 of the Virginia Code of 1887, being section 
18 of the Code of 1849, in specifying the method for ob¬ 
taining stock subscriptions, provides: 

“Immediately after the election of the prudent 
and directors, the books for receiving subscriptions 
shall be delivered to them. If the whole capital stock 
has not been subscribed they shall take measures for 
obtaining subscriptions of the residue. They shall 
not, to obtain such subscriptions, sell the stock at 
less than par, but may fix the price of such residue at 
a premium, which shall be for the benefit of all the 
stockholders ratably.^’ 

The only restriction upon the sale of stock at less than par 
relates to stock which was not subscribed at the time of the 
orgnization of the company. The statute prohibits the sale 
of stock after thai time at less than par, but draws a sharp 
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distinction between stock subscribed before and sold after¬ 
wards. That this stock was all subscril>ed before the organi¬ 
zation there is no dispute. There is then no liability under 

this section. 

No comfort can be derived by the receiver from section 
1130 of the Code of 1887, which prohibits an assignment of 
stock until all the money which has become payable thereon 
has been paid, because this simply involves the consideration 
of what money has become ^^payable thereon. 

As conclusive upon this point and showing the extent of 
the liability, reference is made to section 1148 as amended in 
1890. This section is found in the 1898 Supplement to 
the Virginia Code, and is as follows: 

‘‘Subscriptions to the stock may be paid in money, 
land or other property (real, personal or mixed), 
leases, options, mines, minerals and mineral rights, 
rights of way and other rights or easements^ labor 
or ser\’ices, and there shall be no individual liabili y 
beyond the unpaid subscriptions to stock” 

This section of the amended Code, which was in force at 
the time of the organization of this company, not only makes 
certain any ambiguity in section 1124 as to the status of 
original subscribers, but also repeals so much of section 
1124 as prohibited the sale of stock after organization at 
less than par; so that at the time this corporation was 
created there was in no event any liability beyond the 
amount subscribed, which in the case we are considering was 
only fifty per cent. As was said by the Court of Appeals of 
Virginia in Hamilton vs. Glenn, 85 Va., 901, when speak¬ 
ing of the liability of stockholders in the company then under 
consideration, “their subscription to the capital stock of 
this company was voluntary altogether, and under the law 
nothing can be exacted from them beyond what they agreed 

to pay” 

As indicating that this is the right interpretation of the 
various statutes, it will be noted that Virginia has been 


/ 
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growing more liberal in this regard since 1849, when section 
1124 above referred to was passed. At that time there was a 
prohibition against the sale of stock after organization at 
less than par. Just prior to 1890 it was enacted that there 
should be no liability except upon the unpaid subscriptions 
(section 1148 as amended supra). The present corporation 
law of Virginia, which became a law May 21, 1903, contains 
the same provision permitting stock to be issued at less than 
par, and limiting the liability to the amount of the unpaid 
subscription, clearing up any possible ambiguity in the 
former language by the following (section 9, chapter 5 of 
said act): “There shall be no individual or personal liability 
on any subscriber beyond the obligation to comply with 
such terms as he may have agreed to in his contract of sub¬ 
scription.” This is simply a legislative interpretation of the 
language of the former act to the effect that there shall be 
“no individual liability beyond the unpaid subscriptions to 

stock.” ' 

It has even been held under similar statutes that one who 

holds stock which was not “subscribed for,” is not liable 
to creditors. 

Seaboard, etc., Bank vs. Slater, 117 Fed., 1002. 

Christensen vs. Eno, 106 N. Y., 97. 

Assuming therefore the correctness of the position that 
some of these defendants are original stockholders, they 
are not liable. 

Defendants' Portion as Purchasers From An Original Sub¬ 
scriber. 

The agreed statement of facts shows that the stock sold 
to those who signed a subscription agreement was Lincoln’s 
own individual stock (R., 16, 17). Purchasers from Lincoln 
therefore acquired all of his rights, and if his stock waa 
fully paid, then none of those to whom he assigned it are 

liable. 
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The agreed statement of facts shows that at the original 
meeting of the incorporators it was agreed that all of the 
capital stock except five hundred (500) shares should be 
delivered to Lincoln in return for the property and rights 
he then agreed to convey to the corporation (R., 20). The 
instant that agreement was made, Mr. Lincoln became a 
stockholder, and no delivery of a stock certificate was needed 
in order to perfect his subscription. It would have been a 
useless formality to have required the issuance of a certificate 
to Lincoln, and then a surrender of that same certificate 
to be split up into shares of similar amounts to be issued to 
all of these various parties. The simpler method, and one 
commonly resorted to in organizing corporations was for him 
to direct the issue of stock in the first place to his assignees, 
which was the course he pursued, and the stock was issued 
to them directly. This has been decided conclusively by the 
Supreme Court of the United States in the case of Hawley 
vs. Upton, 102 U. S., 314, in which the court uses the fol- 

loi^dng language: 

“It cannot be doubted that one who has become 
bound as a subscriber to the capital stock of a corpora¬ 
tion must pay his subscription if required to meet 
the obligations of the corporation. A certificate m 
his favor for the stock is not necessary to make him a 
subscriber. All that need be done, so far as creditors 
are concerned, is that the subscriber shall have bound 
himself to become a contributor to the fund which the 
capital stock of the corporation represents. It sucti 
an obligation exists, the courts can enforce the con¬ 
tribution when required. After having bound him¬ 
self to contribute, he cannot be discharged from 
the obligation he has assumed, until the contnbution 
has actually been made or the obligation in some law¬ 
ful way extinguished. . . , „ 

“These are elementary principles. 
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See also to the same effect: 

Wemple vs. St. Louis, etc., R. R. Co., 120 111.,, 106. 
Young vs. Erie Iron Co., 65 Mich., 111. 

Culver’s Estate vs. Gould, 123 N. W., 743 (Iowa). 
Bus. Men’s Asso. vs. M'illiams, 119 S. W., 439 (Mo.). 
Beals vs. Buffalo Expanded Metal Constr. Co., 49 
N. Y. App. Div., 589. 

Lilylands Canal & Reservoir Co. vs. Wood, 136 Pac., 
1026 (Col.). 

As was said by the Supreme Court of Pennsylvania in 
Commonwealth vs. Cent. Pass. Ry., 52 Pa. St., 506, 514, 
“Issue of the certificates to the appointees of the purchasers 
was a substantial issue to the purchasers themselves. 

Under the Vir^nia Code Stock May Be Issued for Property. 

Section 1148 of the Virginia Code as amended in 1890 
(1898 Supplement to the Virginia Code), provides as follows: 

“Subscriptions to the stock may be paid in money, 
land or other property (real, personal or mixed), 
leases, options, mines, minerals and mineral rights, 
rights of way and other rights or easements, labor or 
services, and there shall be no individual liability 
beyond the unpaid subscriptions to stock.'' 

This was the manner in which Mr. Lincoln’s subscription 
was paid. It was for the stockholders to determine the value 

of the property. 

Standard of Valuation. 

\ 

In determining the value of the property transferred by 
Lincoln to the Coach Company, the incorporators were at 
liberty th consider its actual value to that company as in¬ 
cluding an operative and operating franchise and all of 
the good-will incident to it. The transfer privilege con- 




16 


stituted a most valuable asset, and was so considered by the 
stockholders, as is evidenced by the very terms of their 
subscription agreement {li., 14). Furthermore, as indicat¬ 
ing the value of the franchise, the fact that the company paid 
six per cent upon its outstanding capital for several years 
(K., 26, 9) is quite pertinent. The Supreme Court of the 
United States has several times had this question before it. 
In the case of Monongahela Navigation Co. m. U. S., 148 
U. S., 312, that court, speaking by Mr. Justice Brewer, uses 

the following language: 

“The value of property, generally speaking, is de¬ 
termined by its productiveness—the profit which its 
use brings to the owner. Various elements enter into 
this matter of value ♦ ♦ * The value, there¬ 

fore, is not determined by the mere cost of construc¬ 
tion, but more by what the completed structure brings 
in the way of earnings to its owner.” 

In the case of Huntington vs. Attrill, 118 N. Y., 365, a 
charge of the court was held to be correct, which stated that 
in determining the fair value of the property received in 
return for stock issued its value for the use to which it 
was to be put and the adaptability of it to any specific pur¬ 
pose was to be considered, as well as any peculiar advantages 
which would make it of particular benefit to the corporation. 
In that case property which cost less than $80,000 was 
turned over to a corporation for $700,000 of full-paid stock. 
The court held that this was not necessarily a fraudulent 
over-valuation, laying stress upon the circumstances that the 
property was situated on the beach and was to be made easily 
accessible to the people of New York by means of a then pro- 
jected railroad. 
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The Valuation Placed Upon the Property by the Incorporor 
tors is Conclusive in the Absence of Fraud. 

To this effect is the great preponderance of authority in 

the United States. , 

Penfield vs. Dawson, etc., Co., 57 Neb., 231, over¬ 
ruling Gilkie vs. Dawson, etc., Co., 46 Neb., 333. 
Brant vs. Ehlen, 59 Md., 1. 

Rickerson, etc., Co. vs. Farrell, 75 Fed., 554 (C. 0. 
A., Lurton, J.). 

Taylor vs. Walker, 117 Fed., 737. 

Bruner vs. Brown, 139 Ind., 600. 

Graves vs. Brooks, 117 Mich., 424. 

Re Theatrical Trust, 1 Ch. (1895), 771. 

Am. Tube, etc., Co. vs. Hayes, 165 Pa. St., 489. 

Troup vs. Horbach, 53 Neb., 795. 

Kroenert vs. Johnston, 19 Wash., 96. 

Brown vs. Duluth, etc., Ry., 53 Fed., 889. 

In Stewart vs. St. L., See., R. R. Co., 41 Fed., 736, it was 
held that a transaction was not fraudulent where persons 
who had purchased a road-bed, the construction of which 
cost only $2,000, caused a railroad company to be organized, 
and, with others, became directors thereof, and while, in 
this relation, contracted, with the directors to sell the road¬ 
bed to the company for $200,000 in cash or bonds and 
$3,600,000 of capital stock. The court said (p. 739): 

“To them as individuals the property was of little 
or no value. To the railroad company it could be 
made worth the price paid for it, and the vendors 
bent every energy to make the property useful to the 
company, and to make the enterprise successful, for 
their chances of getting money or any other value 
for the property, depended very largely on the re¬ 
sult.” ' 

In Young vs. Erie Iron Co., 65 Mich., Ill, the proof 
showed that the capital stock of $500,000 was never fully 

8g 



18 


paid in; that only $18,018 in cash was paid, and that a 
lease, which the creditors claimed was without value, was 
transferred to the corporation at the sum of $422,000. The 
court, in holding that there was no fraud, referred to the 
productiveness of the lease tor a short while. 

In Grant vs. Ea^t & ']Vest R. R. Co., 54 Fed., 569, the 
United States Circuit Court of Appeals held that where prop¬ 
erty was purchased under such circumstances “as enabled 
that company to get it at a bid which it can hardly be seii- 
ouly contended measured its real worth,” there was no fraud 
in the purchaser selling it to a company “according to ite 
capacity to make net earnings, and according to what it 
would cost to build and equip such a road, then and there, 
if it had never been built, and the right of way had yet to 
be acquired, and the road built Irom the stump. 

In Mercer vs. Park Cit»/ Min. 11 ater Co., 38 S. 841 
property purcha.^ed for $l,6b6.bb was turned o\ei 
to a corporation for $10,000 of lull-paid stock. Held that 
considering the income derived by the company, this was 
not fraudulent. 

In Merchants' & Meek. Sac. Bank of Grafton vs. Belling- 
ton Coal & Coke Co., 41 S. E., 390 (W. Va.), real estate 
purchased by the promoters for $20 an acre was turned over 
to a corporation at $73 an acre. Inasmuch as nothing had 
been concealed from the corporation the court held the 
transaction not fraudulent, and the stockholders not liable 

to creditors as for unpaid stock. 

So far has this doctrine been carried that in the case of 
Manhattan Trust Co. vs. Seattle Coal, etc., Co., 19 Wash., 
493, where property was purchased for one hundred thou¬ 
sand (100,000) dollars and immediately turned over to a 
corporation for five million (5,000,000) dollars’ worth of 
its stock, the transaction was held valid, no fraud having 
been shown to invalidate the transaction. 

It is true that in some States there are statutes which 
enact that when stock is issued for property, the property 
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must be taken at its “actual value,” and that decisions can 
be found under some of these statutes to the effect that 
fraud need not be shown and that if the actual value of the 
property is found to be less than the par value of the stock, 
the creditors may hold the stockholders liable for the differ¬ 
ence; but even in some of these States the courts hold that 
inasmuch as the matter of valuation is for the stockholders 
or directors in the first instance to decide, in order to over¬ 
turn that valuation fraud must he shown. For instance, in 
the State of New York, where statutes of this character are 
to he found, this is now the uniform doctrine. 

Schenck vs. Andrews, 57 N. Y., 133. 

Rovnton vs. Andrews, 63 N. Y., 93, where property 
purchased for $50,000 was turned over to the cor¬ 
poration for $100,000. 

Lake Superior Iron Co. vs. Drexel, 90 N. Y., 87. 

Gamble vs. Q. C. W. Co., et al., 123 N. Y., 91. 

Van Cott vs. Van Brunt, 82 N. Y., 535. 

Powers vs. Knapp, 85 Hun., 38; affirmed in 158 
N. Y., 773. 

But whatever the rule may be elsewhere, in the case at 
bar, in construing the provisions of the Virginia statute, 
which do not specify at what value the property may be 
taken (although providing that stock may be issued at less 
than par) we are hound by the decisions of the Supreme 
Court of the United States, nothing being found to the con¬ 
trary. The Supreme Court of the United States has dis¬ 
tinctly pronounced and steadfastly adhered to the rule that 
in order to overturn the valuation at which property was 
accepted by the stockholders, actual fraud must he shown, 
and that a mere overvaluation is insufficient. 

The case of Coit vs. North Carolina Gold Amalgamating 
Co. et al, 119 U. S., 343, was an action brought hy a judg¬ 
ment creditor of a corporation to compel the stockholders to 
pay what was claimed to be due on the shares held by them. 


I 
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The charter provided that the subscriptions to the capital 
stock might be paid “in such instalments, in such manner 
and in such property, real and personal,” as a majority of 
the corporators might determine. Previous to obtaining the 
charter the corporators had been engaged in mining oper¬ 
ations, conducting their business under the name and title 
which they took as a corporation. Upon obtaining their 
charter the capital stock was paid by the property of the 
former corporation, which was estimated to be of the value 
of one hundred thousand (100,000) dollars, the shares being 
divided among the stockholders in proportion to their re¬ 
spective interests in the property. Quotations are now made 
from the opinion delivered by Mr. Justice Field: 

“The plaintiff contends, and it is the principal 
basis of his suit, that the valuation thus put upon 
the propertv was illegally and fraudulently made 
at an amount far above‘its actual value; averring 
that the property consisted only of a machine for 
crushing ores, the right to use a patent called the 
Crosby process, and the charter of the proposed or¬ 
ganization ; that the articles had no market or actual 
value and, therefore, that the capital stock issued 
thereon was not fully paid, or paid to any substantial 
extent, and that the holders thereof were still liable 
to the corporation and its creditors for the unpaid 
subscription. 

‘Tf it were proved that actual fraud was committed 
in the payment of the stock, and that the complain¬ 
ant had given credit to the company from a belief 
that its stock was fully paid, there would undoubtedly 
be substantial ground for the ^ relief asked. 
where the charter authorizes capital stock to be paid 
in propertv, and the shareholders honestly and in 
good faith‘put in property instead of money, in pay¬ 
ment of their subscriptions, third parties have no 
ground of complaint. The case is ver>^ different 
from that in which subscriptions to stock are payable 
in cash, and where only a part of the instaUments has 
been paid. In that case there is still a debt due to 
the corporation, which, if it become insolvent, may 
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be sequestered in equity by the creditors, as a trust 
fund liable to the payment of their debts. But where 
full-paid stock is issued for property received there 
must be actual fraud in the transaction, to enable 
creditors of the corporation to call the stockholders to 
account.^^ ' 


A similar question arose in the case of the Bank of Fort 
Madison vs. Alden et al., 129 U. S., 372, in which the same 
doctrine was reiterated. A^]^in in the case of Fogg vs. 
Blair, 139 U. S., 118, the Supreme Court say: 


“While it was competent for the St. Louis, Han¬ 
nibal and Keokuk Railroad Company, exercising 
good faith, to use its bonds and stock in payment for 
the construction of its road, it could not rightfully, 
at least as against creditors or stockholders, issue its 
stock to Blair and Taylor as full paid, without get¬ 
ting some fair or reasonable equivalent for it. What 
was such an equivalent depends primarily upon the 
actual value of the stock at the time it was contracted 
to be issued, and upon the compensation which, 
under all the circumstances, the contractors were 
equitably entitled to receive for the particular work 
undertaken or done by them. The principles which, 
by established law, govern the relations between a 
corporation and its creditors and stockholders, and 
the management of the corporate property, would be 
of little value, if the corporation, by its directors, 
could sell or dispose of its assets to the prejudice of 
creditors and stockholders under such circumstances, 
on such terms and at such prices as indicated, u^n 
the face of the transaction, that they were being 
squandered recklessly or fraudulently in disregard 
of the trust committed to them. For such violations 
of trust the courts furnish ample remedy, independ¬ 
ently of any statute prescribing a special mode for 
enforcing the liability of stockholders for the balance 
due upon stock heldf by them purporting to be, but 
which is not, full paid. Is the {plaintiff entitled to 
relief under any proper application of these prin¬ 


ciples? 

“It 


is averred in the bill, and the demurrer ad- 
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mitted, for the purposes of the hearing below, that 
full and adequate compensation for the work done 
by Blair and Taylor was $12,000 per mile in the 
company’s first-mortgage bonds. Assuming this to 
be true, if the stock issued to Blair and Taylor was 
of any considerable value at the time they received 
it, or if the circumstances attending its deliverj^ to 
them indicated bad faith upon their part or upon the 
part of the corporation, different questions would 
arise from those now presented. But the bill contains 
no allegation whatever as to the real or market value 
of the stock. The court cannot say, from any facts 
set forth in the bill as to the condition of the rail¬ 
roads in question, that the stock when delivered to 
the contractors was worth par, or that it had any sub¬ 
stantial value. If, when disposed of by the railroad 
company, it was without value, no wrong was done 
to creditors by the contract made with Blair and 
Tavlor Tf the ])laintiff expected to recover in this 
suit upon the ground that the stock was of substan¬ 
tial value, it was incumbent upon him to distinctly 
allege facts that would enable the court—assuming 
such facts to be true,—to say that the contract be¬ 
tween the railroad company and the contractors was 
one which, in the interest of creditors, ought to ^ 
closelv scrutinized. Tie seems to have careful!}’ 
avoided making any allegation as to the real or prob¬ 
able value of the stock, and to have supposed that 
the court, in the absence of averment or proof to the 
contrary, would assume that it was worth par, or had 
substantial value. As he impugned the good faith 
of the transaction between the company and the con¬ 
tractors, it was incumbent upon him to state the es¬ 
sential ultimate facts upon which his cause of action 
rested, and not content himself with charging gen- 
erallv, that what was done was ‘colorable, a fraud, 
a ‘breach of trust’ and a ‘scheme’ by which Blair 
and Taylor were to get the stock without paying for 
it. These are allegations of legal conclusions merely, 
which a demurrer does not admit. Dillon vs. l^J*" 
nard, 88 U. S., 21 ''Vail 430 f ^ (22: 673 676); 
United States vs. Ames, 99 U. S., 36, 45 (25. ^5, 
3001 * Pullman^s P. C. Co. vs. Missouri P. K. Oo., 
115 U. S., 687, 596 (29: 499, 502) ; Ford vs. Peer- 






ing, 1 Ves. Jr., 72, 77. It is consistent with the al¬ 
legations of the bill that the stock was absolutely 
without value when issued to Blair and up to the 
time‘ when the railroad and all the property appur¬ 
tenant thereto was sold under the decree of foreclos¬ 
ure. The demurrer was properly sustained.” 

The doctrine contended for is probably more satisfactorily 
reviewed in 1 Cook on Corporations (5th ed.) than any¬ 
where else. This is a modern and very practical treatise of 
the law of corporations. The following extracts are taken 
from section 46: 

‘‘Corporate creditors, however, are the persons who 
generally complain. The company becomes bank¬ 
rupt and they are not paid. They then find that the 
capital stock did not represent cash; it was paid for 
by property taken by the corporation at a valuation 
much greater than its real value. The company 
being insolvent and its property gone, the corporate 
creditors seek to hold the stockholders liable. They 
seek to hold the stockholders liable for the par value 
of the stock, less the real value of the property which 
was turned in to the corporation. During the past 
twenty years there has been a vast amount of litiga¬ 
tion on this subject. The courts still disagree in their 
conclusions, but a careful study of the cases will show 
that upon authority as well as principle the stock¬ 
holders cannot be held liable in such a case. In 
England and New York they cannot be held liable at 
all, except on the basis of a rescission. And under 
all the well-considered decisions they cannot be held 
liable unless the property was of so trifling a charac¬ 
ter that it practically had no value whatever. This 
class of cases has arisen under two aspects: first, at 
common law; and second, under statutes. 

“At common law it is well settled that corporate 
creditors cannot hold stockholders liable on stock 
which has been issued for property, even though the 
property was turned over to the corporation at an 
agreed valuation which was largely in excess of the 
real value of the property. There have been cases 
which refuse to follow this rule, but it is clearly estab- 
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lished by the great weight of authority. The reason 
of the rule is that if the payment bv property was 
fraudulent, then the contract is to oe treated like 
other fraudulent contracts. It is to he adopted in 
toto, or rescinded in toto and set aside. Both parties 
are to be restored as nearly as possible to their origi¬ 
nal positions. The property or its value is to be re¬ 
turned to the person receiving the stock, and he must 
return the stock or its real value. In New York and 
in England, as stated above, at common law the 
stockholder is not liable at all to corporate creditors, 
even though the oven aluation was gross and clearly 
known so to be. The remedy is rescission, and not 
the making of a new contract by the court. There 
are other cases, however, which hold that where the 
property so turned in had no substantial value, or 
where the overvaluation was ‘fraudulent,’ the court 
will hold the stockholders liable for the par value of 
the stock, less the value of the property. Still other 
cases hold that where the stock has no value when 
it is issued for property, the creditor's are not de¬ 
prived of anything and hence cannot complain. Tf, 
when disposed of by the railroad company, it was 
without value, no wrong was done to creditors.’ Such 
is the language of the Supreme Court of the United 
States. 

“At common law there is no contract, express or 
implied, to pay to the corporation or to corporate 
creditor's the par value of stock which is issued for 
property. Not only is there no such contract, but 
there is no implied*^ fraud even though the property 
was overvauled. If there is express fraud the law 
provides ample remedies, but such a fraud must be 
clearly proven and is not implied from proof that the 
property was worth less than the par value of the 

stock.” 

The copious notes to the above paragraphs discuss with 
great detail the various cases upon the subject. 

In the case at bar surely nothing can be said to indicate 
that there was fraud in the valuation placed upon the assets 
of the old Herdic Company by the incorporators of the 
Metropolitan Coach Company. Added to the tangible assets 
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turned over to the corporation, the good will must be taJcen 
into account. It will be recollected that this was and had 
been for many years past an established line for the trans- 
j>ortation of passengers (R., 13, 14), largely patronized, and 
licensed as such by the District Commissioners. It will also 
be remembered that after the sale to Mr. Lincoln and his 
associates, they secured transfer privileges with the Metro¬ 
politan Railway Company of very great value (R., 26), a 
value difficult to accurately ascertain, to be sure, but which 
those interested in the corporation fixed for themselves, 
the total for all these assets being eighty thousand (80,000) 
dollars. There is nothing in the transaction to take it out 
of the rule laid down by the Supreme Court of the United 
States in the three cases above cited, the doctrine in which 
has never been departed from or modified in the slightest 
by that court. 

A transaction similar to the one at bar was upheld by the 
U. S. Circuit Court of Appeals for the Third Circuit, May 
8, 1908. 

Sternbergh vs. Duryea Power Co., 161 Fed., 540. 

Macafee is an Innocent Purchaser of Full-paid and Non¬ 
assessable Stock without Notice of Non-payment. 

The record (R., 14) shows that Macafee was never a sub¬ 
scriber for stock. There was no contract whatever between 
him and the corporation. He was not even a purchaser from 
Lincoln. He purchased his stock from Larcombe & Kelly, 
and had no notice that it was not fully paid for or that any 
one ever claimed such a thing (R., 29). The certificates 
were marked “Full-paid and non-assessable^' (R., 20-21). 
Clearly he cannot be held in this suit brought, not by the 
receiver, but by the corporation itself. 

“The very authorities which hold that the declara¬ 
tion that the stock is fully paid and unassessable is 
not binding upon creditors, also hold that the cor¬ 
poration cannot repudiate it and proceed to collect 
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either from the person receiving the stocky or his 
transferee the unpaid part of the par value.” 

Dickerman vs. Northern Trust Co., 176 U. S., 

181 , 202 . 

Solvent Stockholders Are to be Assessed. 

All Are Presumed to be Solvent until the Contrary Appears. 

The auditor has proceeded upon the assumption that in 
making up his statement of those who are liable, he may 
exclude from consideration entirely stockholders who are 
insolvent, and assess the solvent stockholders with the en¬ 
tire liabilities of the corporation. Pursuant to this theory, 
he has acted upon the presumption that all the stockholders 
are insolvent, unless evidence was produced to the contrary 
(R., 28). It is respectfully submitted that the legal pre¬ 
sumption is exactly the opposite. 

Hodges vs. Silver Hill Mining Co., 9 Ore., 200. 

The record shows that other solvent stockholders were not 
assessed (R., 28, 29). 

To Whom Liable. 

It is a well-settled rule of law that when stockholders ac¬ 
quire stock in a corporation under an agreement to pay less 
than par for same, such agreement, while valid and binding 
between the corporation and such stockholdei*s, is (in the 
absence of statute) generally void as to creditors, for the rea¬ 
son that creditors dealing with a corporation have a right to 
assume in the absence of knowledge to the contrary that the 
capital stock has been fully paid in, and to contract with the 
corporation upon the theory that its full capital is a trust 
fund for the payment of its debts and will be applied for 
that purpose. Hence all creditors who believe or have a 


right to assume that the capital stock has been fully paid 
for may hold the stockholder who has not fully paid for his 

stock liable for the amount unpaid. 

But this doctrine has never been applied in favor of cred¬ 
itors who contracted with knowledge that the capital stock 
had not been fully paid, and who could not therefore have 
contracted upon the assumption that it had been. 

This doctrine is thus stated in 2 Morawetz on Corp., sec. 

829: 

“If a person should contract with a corporation or 
voluntarily give it credit, knowing that its capital 
had not been fully paid up, but was declared to be 
fully paid up for the purpose of dischar^ng the 
shareholders from further liability, the evident in¬ 
tention of both parties would be to make the agree¬ 
ment subject to these conditions; and there w^ould be 
no equity in charging the shareholders with any fur¬ 
ther liability on account of the obligation so incurred 
by the company. So if the capital of a corporation 
was declared to" be fully paid up in consideration of 
specific property of less value than the amount of the 
capital, a person who should voluntarily deal with 
the company, knowing the character and value of 
the property so transferred to the company, would 
have no claim upon the shareholders for any further 
contribution of capital. By voluntarily dealing with 
the company under the circumstances he must be 
deemed to have assented to the existing agreement, 
the company and its shareholders having offered to 
contract only on those terms. The fact that such an 
arrangement is illegal and contrary to public policy 
might possibly be a ground for declaring it void 
and for dissolving the corporation; but it would not 
be a ground for giving a creditor who assented to the 
arrangement rights against the shareholders for 
which the creditor did not stipulate and which the 

shareholders never agreed to give.’^ 

« 

This doctrine is specifically applied to stockholders in 
Cook on Corp. (5th ed.), sec. 39: 

^^Stockholders participating in the a/it cannot comr 
plain, ^ockholders in a corporation, who participate 





or aid in the issue of paid-up stock, upon payment 
of less than its par value, or who have knowledge of 
the act and acquiesce therein, cannot afterwards com¬ 
plain of the transaction, either in their own behalf 
as stockholders or creditors or in behalf of the cor¬ 
poration. They are bound by estoppel or acquies¬ 
cence.^^ 

Bank of Ft. Madison vs. Alden, 129 U. S., 372. 

Notwithstanding this well-settled principle of law, Herbert 
P. Pillsbury, who was an original incorporator of the com¬ 
pany (R., 17) and one of its directors (R., 18, 27) and 
stockholders (R., 23), and who was present at the meeting 
at which the resolution was passed to issue the stock to 
Lincoln in return for the property (R., 20), procured the 
order ana king the assessment (R., 27), and, although himself 
perfectly solvent (R-j 29), was not himself assessed with any 
portion of the alleged liability! (R., 28). 

This question has come before the courts many times. 

The case of Hill et al vs. Silvey, 81 Ga., 500, was a suit 
brought by the assignees in insolvency against stockholders 
based upon their liability upon unpaid stock. The court, 
after reviewing the authorities maintaining the doctrine that 
creditors can recover against stockholders for unpaid sub¬ 
scriptions, says at page 509: 

“A close and careful consideration of the leading 
authorities leads us to the conclusion that this doctrine 
can only be maintained as to future creditors {i. e., 
creditors who contracted with the company after 
the stock had been issued) in case where it appears 
that their credit was or might have been given or 
their debts contracted upon the faith of these sub¬ 
scriptions ; where the subscriptions did enter or might 
have entered into the consideration of their contracts 
with the company.’’ 

In this case the court cites with approval the above section 
from Morawetz on Corporations as laying down the proper 

doctrine. 
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The case of Adamant Mfg. Co. of America vs. Wall^, 
16 Wash., 614, was a suit brought by a judgment creditor 
against certain stockholders upon their unpaid subscriptions. 
The court said (p. 622): 

“It is well settled that a trust will not be impressed 
upon the stock of the corporation in the hands of the 
stockholders for the benefit of creditors who dealt 
with the corporation with knowledge of the fact that 
the stock had been paid for in property, the 
which was less than the face value of the stock. 


The case of First National Bank vs. Gustin Min. Co., 
42 Minn., 327, was a case similar to the one last cited. The 

court says: 

“Where by arrangement between the corporation 
and the shareholders the stock is issued as fully paid 
up, without in fact having been paid for to the full 
amount of its par. value, equity will set aside this 
fictitious arrangement for its payment, and hold 
the shareholders liable for the amount not actually 
paid, in favor of creditors who can fairly be presumed 
to have given credit to the corporation in reliance 
upon its apparent professed capital having been fully 
paid in; but no stich trust will be enforced against 
the stockholders in favor of creditors who have dealt 
with the corporation with full knowledge of the 
arrangement by which the stock was to be fictitiously 
issued as paid up.” 

The case of Colonial Trust Co. vs. McMillan, 188 Mo., 
547, arose under similar circumstances. The court say at 
page 567: 

“It is good law that underlying the trust fund 
theory and the trust value theory is the proposition 
that creditors have the right to assume that stock 
has been fully paid in money or money’s worth as set 
forth solemnly in the articles of association of the 
corporation, and to extend credit on the faith of such 
assumption, but because of this underlying proposi¬ 
tion it follows that if a creditor of an insolvent cor- 
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poration did not extend credit on the faith of the 
shareholders having paid their stock subscriptions in 
money or money’s worth, but to the contrary, 
at the time of the creation of the corporate debt tnat 
such stock was paid for in simulated values, he is 
not entitled to the remedy here sought.” 

A number of other cases might be cited to the same effect, 
of which the following are samples; 

Bruner vs. Brown, 139 Ind., 600. 

Cole vs. Adams, 19 Tex. Civ. App., 507. 

State Trust Company vs. Turner, 111 Iowa, 664; 

670 et seq. 

Mathis vs. Pridham, 1 Tex. Civ. App., 58. 

Callanan vs. Windsor, 78 Iowa, 193. 

Bonet Constr. Co. rs. Cent. Amusement Co., Id'i 

S. W., 270 (Mo.). 

The very ca.^e of Martin vs. S. Salem Land Co., 94 Va., 28, 
upon which appellant places so much reliance, holds the 

same doctrine. 

The Federal courts have adopted the same view: 

N. W. Tns. Co. vs. Cotton, 70 Fed., 155. 

Anglo Am. Land, Mort. & Agency Co. vs. Lombard, 

132 Fed., 721, 735 (C. C. A., Van Devanter, J.). 

The case of Rickerson Roller Mill Co. vs. Farrell Foundr> 
and Mach. Co., 75 Fed., 554, was decided (1896) by the 
U. S. Circuit Court of Ap]xjals, Justices Taft, Lurton and 
Hammond sitting. The case arose upon a bill filed by a 
judgment creditor to recover upon unpaid stock subscrip¬ 
tions. The court in denying the relief sought because of the 
fact that the complainant had notice that the stock had not 
been fully paid when it contracted its debt, used the follow¬ 
ing language, p. 560 (Lurton, J.) : 

“When credit is extended to a corporation with full 
knowledge of special arrangements between the cor¬ 
poration and purchasers of the stock, whereby non- 



assessable stock has been issued for le^ than its par 
value, it cannot be said that such credit has been ex¬ 
tended in reliance that the stock has been fully p^d, 
or is subject to further calls by the corporation.” 

An excellent note dealing with this whole subject may be 
found appended to the report .of this case in 23 C. C. A., 
315, 340. 

The Supreme Court of the United States has taken the 
same view, as will appear from an examination of the 
case of Bank of Ft. Madison vs. Alden, 129 U. S., 3/2. This 
was a suit brought by a creditor against a stockholder in a 
corporation to hold him liable upon his unpaid stock sub¬ 
scriptions. The court found as a fact that the complainant 
had full knowledge of the fact that the stock had not been 
fully paid and was not intended to be paid, and denied the re¬ 
lief sought, using the following language: 

'‘The parties who became stockholders had, pur¬ 
suant to a previous agreement, conveyed their lands 
to a trustee, in trust for the corporation formed, 
upon an understanding that stock should be.issued 
to them in proportion to their individual interests in 
the property. The subscription was made upon this 
arrangement and the parties acted with full knowl¬ 
edge of the conditions on which the property was 
to be transferred to a trustee, and the stock was to be 
issued to them. There was no attempt to pass off the 
property as different or more valuable than it was. 
There was no deception or misrepresentation of any 
kind in the case. No demand, therefore, against the 
estate of the deceased Waterman can be sustained, 
upon the assumption that by the conveyance of his 
land he had not paid up all that he contracted or was 
bound to pay by his subscription. There was no 
credit given by the bank to the company upon any 
representation of a different set of facts than that 
which actually existed.” 

And again in the same case the court uses the following 
language: 
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“If this were a suit by a creditor other than a 
stockholder there would be a great force in this posi¬ 
tion of the appellant. It might be well contended 
that a conveyance of the trust fund to the stock¬ 
holders upon their resolution could not deprive a 
creditor, not consenting thereto, of his right to com¬ 
pel the application of that fund to the payment of 
his demand, or of a ratable proportion with other 
creditors. But the right to compel such application 
cannot be invoked by a stockholder consenting to 
such disposition of the trust fund, and himself par¬ 
ticipating in its appropriation, as in the present case.” 

See Handley vs. Stutz, 139 U. S., 417. 

Scoville vs. Thayer, 105 U. S., 143. 

Sanger vs. Upton, 91 U. S., 56, 62. 

Coit vs. N. C. Gold Amal. Co., 119 U. S., 343. 

Lloyd vs. Preston, 146 U. S., 630. 

Webster vs. Upton, 91 U. S., 65. 


The only case holding to the contrary of this view which 
has been brought to the attention of the appellee is the case 
of Easton Nat. Bank vs. American Brick and Tile Co., 8 
L. R. A. (N. S.), 271, cited in appellant’s brief (p. 28). This 
case arose in New Jersey. The receiver of an insolvent cor¬ 
poration instituted proceedings by petition against certain 
stockholders to enforce their liability on unpaid subscriptions, 
to the extent required for the payment of the claims of cer¬ 
tain creditors, including G, who was both a stockholder and 
a creditor The court below excluded the claim of G from 
those entitled to contribution. This decision, however, was 
reversed in the Court of Errors and Appeals, but the case was 
reversed upon the peculiar language of the statute of the 
State of New Jersey, and in reversing the decision of the 
lower court the Court of Errors and Appeals expressly re¬ 
affirmed and gave its sanction to the general doctrine stated 

in the cases cited above in this brief. • ^ ^ ^ 

It will be observed that not a single case is cited in the 
opinion to sustain the position taken by the Court of Errors 
and Appeals in construing the statute referred to to impose a 
different liability than that which would ordinarily follow 
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in the absence of the statute; and appended to the case as 
the same is reported in the Lawyers’ Reports, Annotated, is 
a note showing that that case is mi generis, every other ca^ 
adopting the rule for which the appellee contends in this 
brief. Indeed, on the very next page of the volume of the 
L. R. A. containing the report of the case of Easton National 
Bank vs. American Br. & Tile Co., mpra, is contained the 
report of a case arising the same year in the Alabama courts 
which takes directly the contrary view. Lee vs. Iron Belt 
Mercantile Co., 9 L. R. A. (N. S.), 279. 

For What Debts Liable. 

It is submitted that the only theory upon which stock¬ 
holders can be held liable at all is that in making their con¬ 
tracts with the company the creditors contract upon the faith 
of the capital either ha\dng been fully paid or of there being 
a liability for full payment, and that they can hold the stock¬ 
holders liable for unpaid installments upon the theory that 
such unpaid installments constitute a trust fund for their 
benefit. But this does not constitute any foundation for 
liability, either for torts committed by the corporation itself 
or by its receiver, nor for services rendered to nor costs and 
expenses incurred by the receiver. 


As to Torts. 

At one time Mr, Justice Story entertained the view that an 
action for tort when reduced to judgment thereby became 
a contract of record, and upon that theory stockholders 
could be held liable. This view, however, has since been 

rejected. 

Child vs. Boston & Fairhaven Iron Works, 137 Mass., 
616, 620. 
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And the modem view is believed to be uniformly the 
other way. 

1 Cook on Corp. (5th ed.), sec. 217, and cases cited. 
Chase vs. Curtis, 113 U. S., 452. 

Bohn vs. Brown, 33 Mich., 257. 

Doohttle vs. Marsh, 11 Neb., 243. 

Cable vs. Gary, 34 Mo., 573. 

Atch., Top. & Santa Fe R. R. Co. vs. Cockran, 43 
Kan., 225. 

Taylor on Priv. Corp. (5th ed.), sec. 734. 

Hudson vs. Limestone Nat. Gas Co., 132 Fed., 410. 

It will be obsen^ed that the auditor in making his assess¬ 
ment included the claim of P. A. Bowen, Jr., arising out 
of a tort committed by the plaintiff corporation (R., 29). 

Torts Committed by Receiver. 

Much more should the court not permit a recovery against 
a stockholder for any damages growing out of a tort com¬ 
mitted by the receiver’s agents as the auditor did in assess¬ 
ing this defendant for damages in the case of Nina Stephen¬ 
son, which arose out of the receiver’s own wrong (R., 29). 
See McDermott vs. Cook, 20 App. D. C., 465, 467. 

Even in cases ex contractu it is necessary to show that the 
creditors contracted their debts from a belief that the stock 
was fully paid. There is no claim of that kind made in this 

case (R., 29). 

Coit vs. N. C. Gold Amal. Co. et al., 119 U. S., 343. 
Contracts by Receiver. 

Some of the claims allowed by the auditor arose out of 
services rendered directly to the receiver under his contract 
(R., 28); The defendants cannot be held hable for these. 
Moss vs. Whitzel, 108 Fed., 579. 

Schrader vs. Manf. Nat. Bank, 133 U. S., 67. 
Richmond vs. Irons, 121 U. S., 27. 
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Gofsts and Expenses. 

The auditor made an assessment to cover the costs and ex¬ 
penses of this litigation, and these were included in his 
report. A stockholder is not liable for these. This has been 
distinctly decided by the Supreme Court of the United 
States. 

Richmond vs. Irons, 121 U. S., 27, 65, 66. 

Schrader vs. Manf. Nat. Bank, 133 U. S., 67. 

It is true that such costs and expenses were allowed in the 
case of Bernheimer vs. Converse, 206 U. S., 528; but, as the 
court pointed out in that case (p. 534), this allowance was 
proper only because the Minnesota constitution, under which 
the action was brought, authorized it. 

Wherefore it is submitted the judgment below should be 

affirmed. 

WALTER C. CLEPHANE, 
FRANK S. BRIGHT, 

Attorneys for Appellee. 

[Endorsed:] Nos. 51302, 52112, 53534, 51241. At law. 
Metropolitan Coach Co. vs. Wni. J. Freund et al. Brief for 
defendants. Clephane & Clephane, Attorneys & Counsellors 
at Law, Wilkins Building, 1512 H St., Washington, D. C. 
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